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COMMON LAW_ 


OF 


E N G IL AN D. 


' GENTLEMEN, 
2 Bas ee e aaa 


The law of nature, which is alſo the moral law, is at 
all times and in all places the ſame, and fo will always 
continue. By civil laws I mean, ſuch as are eſtabliſhed 
by human policy ; which, with us, are either cuſtoms or 
ſtatutes ; and theſe have alſo ſome reſemblance to 
natural laws, becauſe they are for the moſt part intro- 
duced by the concurrent reaſon of men; and reaſon is 
the law of nature. CusToMs are made by time and 
uſage, and do thereby obtain the force of laws in 

Vor. * 2 par- 
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particular places and nations ; but no otherwiſe than 
upon ſuppoſition that they were reaſonable at the 
beginning. To theſe may be added ſuch laws as 
are uſually called reſponſa prudentum, which, together 
with cuſtoms, make a great part of our municipal laws. 
And becauſe it is impoſſible that future evils ſhould be 
foreſeen by the wiſdom of mankind fo as to prevent 
them, therefore it is very reaſonable that poſitive laws 
ſhould be inſtituted by the legiſlative power, which 
we call STATUTES ; and thoſe are either commands or 

"prohibitions, always enacted upon ſome preſent emer- 
gencies, and may be altered or repealed according as 
the manners of men change, or as the conjuncture of 
affairs require for the public 2285 


I vo not find that this nation was s governed by any 
ſettled, laws from the time of WI EL IAM, called rhe 
Conqueror, till the ninth year of Henry the Third, but by 
the irregular power of the Norman King, and of thoſe 
who immediately ſucceeded him. Ir is true, he ſwore 
to preſerve approbatas et antiquas leges Augliæ; but it is as 
true, that the ſame force which compelled our fore- 
fathers to ſubmit, did likewiſe exact their obedience to 
the cuſtoms of Normandy, ſome of which we retain to this 
very day. It was then a term of reproach to be called 
AN ENGLISHMAN, as if that denomination imported to 
be @ ſlave. This made the lefler barons (that is, the 
| freeholders, or thoſe which had ſuch lordſhips which 
are now called court barons) take up arms to regain 
their ancient rights; and by that means they obtained 
a grant of their old laws from ſome of thoſe kings, 
which was called Magna Charta Libertatum: but bving 
in a tumultuous age they did never quietly enjoy thoſe 
berries ; for, notwithſtanding that charter, many in- 
| fringemencs were mage upon them, which they conti- 
nued 
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nued in arms to defend; inſomuch that, in the ſeven- 
teenth year of KinG Jonn, they delivered to that king 
a ſchedule of their ancient cuſtoms in writing, deſiring 
that he would eſtabliſh them by another grant, which 
was done accordingly. But this charter was as little 
obſerved as the former; for the Norman cuſtoms did 
ſtill interfere, with St. Edward's laws, and the people 
were miſerably divided by thoſe innovations till, in 
the ninth year of King Henry tbe Third, Tas GREAT 
CHARTER was clablihed by a orb of _y 


ment (a). 


| Fren that time thoſe ancient laws and cuſtoms were 
had again in repute; they were revived by that grant, 
which was only declaratory. of them; and becauſe 
a more exact obedience and conformity might be given 
to them for the future, therefore did his ſucceffor, 
the good King Edward the Firſt, encourage the lawyers 
in his time to reduce them into order and writing, 
which was done accordingly about the middle of his 
reign by John Breton (5), not the Biſhop of Hereford, 
but a Judge of the King's Bench; for, as Mr. Selden 
has obſerved, the biſhop of that name died anno 3. Edev. 1. 
and in that book which is now called BE To the ſtatute 
of Weſtminſter the Second is Cited, which was made in the 
thirteenth year of Edward the Firſt ; and therefore it 
could not be penned by the Biſdop, unleſs he could 
quote a ſtatute which was not made call n ten years 
after his death. | | 


(a) See the Introduction to an Originals themſelves, &c. publiſhed 
authentic and correct edition of by William Blackſtone, Eſq." at 
THE GREAT CruarrERrt and = Clarendon Prefs, — 
CHARTER Of THE Fonts, with 1759: 
ſome other auxiliary Charters, (2) ) See Mr. Reeves's accurate 
Statutes, and corroborating Inſtru- an t Hiſtory of the * 
ments, carefully printed Hom the Law, Vol. ii. 281. 
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Ta1s/is one of the firft ſyſtems extant of our laws. 
It is true, the book called Taz Mixrort or Jus rio 
was written before, but many additions were made to 
it in this ne We 57 e — a learned — 
in — N 5 


Sn. 


I Tazzs was 4 likewiſe ſmall tract then written wot Si 
RALITRH Haxcnan, Lord Chief Fuſtice of the Common 


Pleas, which only treats of effoins and defaults in writs 
of right, writs of afſize and dower, and therefore canhor. 
be called a body of our laws. 


1 Lab res hors hes GLANVIL and 8 
Ba Acro, the one in the reign of Henry the Second, 
and the other in the time of Henry the Third, but not 
one more of that nature almoſt in the ſpace of two 
hundred years (a); for I do not think the book which 
the Lord Chancellor Fon rtscu wrote in the reign of 


King Henry the Sixth can be properly called a, ſyſtem of 


law. It was publiſhed by him for theſe purpoſes : 
Arlt, Web the def gn of two great favourites, the 


a) *The chief writers 
1 che ſubject of Enghſh law,” 
ſays Mr. Reeves, — Glanwille, 
2 — Fla, and Britton. 
«© But the comparative merit of 
« theſe four authors appears very 


1 different in the eyes of a medern 


* reader. The copiouſneſs, learn- 
«« ing, and profoundneſs of Brac- 
tem, place him very high above 
« the reſt. It is to him'th#t we 
« owe Fleta and Britton, which 


„ would probably never have 


« exiſted without him. To him 


« we are indebted fora thorough 
diſcuſſion of the principles and 


« grounds of our old law, which 


Tees * had before lain in obſcurity. 


But while we give to Bratton 
the praiſe that is due to him as 


* the facher of legal learning, we 


'< muſt not forget what Bracbon, 
as well as poſterity, owe to 
10 others. Britton delivered ſome 
* of this writer's matter in the 


«« proper language of the law, 
* and Fleta 2 — ſome of his 


* obſcurities ; while Glanwile, 


© who led the way, is ſtill intitled 


* to o veneration always due to 
ce thoſe who firſt o the 

* to ſciencg.” Hi. Eng, — 
vol. ti. 283. 


Dukes 
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Dukes of Exeter and Suffolk, who had ufed ſome endea- 
yours to introduce the Imperial law, and therefore he 
ſhewed the excellency of the common law above that; 
and in the next · place, it was intended to ſoften the 
warlike temper of the young Prince Edvard, by inclining 
him to the fludy of thoſe laws by which he was to 


govern his people, and to inſtruct him in Tome e oecur- 
rences therein. 


Taz Abridgment by Baron Stara and THE 
YEAR Books, are for the moſt part made up with caſes 
then depending i in the ſeveral courts at Weſtminſter, and 
with the opinions and reſolutions of Judges, which 


1 rather call reſponſo prudtutum than ſyſtems of law. 


Tux next attempt in that kind was made by 
JosTicE LITTLETON, in the ſeventh year of Edward 
the Fourth, who hath taught ſucceeding ages with great 
judgment and learning in his profeffion ; but ir is 
now two hundred and thirty years fince he wrote, 
and many alterations have been made in _ law fince 
his time. >, 


I onLY mention theſe things to ſhew the neceſſity of 
new: books, and that the old volumes are not ſo uſeful 


now as formerly, becauſe many of the great ticles of 
which they were compoſed are now quite diſuſed ; they 


are mentioned by my Loxp HA in his Preface to the 
Lord Chief Fuſtice Rol L's Abridgment, which I ſhall not 


repeat.; and thoſe very titles make the 3 part of 
JosT1cs LitrTLETON's Tenures. 


. Bor 
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But amongſt all the old tenures and cuſtoms, I ad- 
mire. that that of Rorough-Eng1iſh ſhould ſtill remain 
amongſt us. It is a cuſtom contrary. to the poſitive 
laws of God, and which inverts the very order of nature. 
It was introduced amongſt us in a barbarous age, and 
by a very wicked and adulterous practice, after this 
manner, viz. the lords of certain lands which were 
held of them in villenage did uſually lie with their 
tenants wives the firſt night after marriage. This 
uſage was continued after thoſe very lands were pur- 
chaſed by freemen, who in time obtained this cuſtom 
on purpoſe chat their eldeſt ſons (who might be their 
lords“ baſtards) ſhomld be incapable to inherit their 
eſtates (a). I could never yet find any tolerable reaſon 
for the ſupport or continuance of chis cuſtom; but the 
reaſon of it, which was given by a learned lawyer, is, 
becauſe the youngeſt is leaſt able to defend himſelf : 
certainly he could never mean ability of body, becauſe 
it is frequently ſeen that the youngeſt ſon is the cham- 
| pion of the family; and if he intended ability in eſtate, 


I would fain know what the elder brother hath to defend 


(-) «I cannot learn,“ ſays Sir 
Wuliam Blackſtone, that this 
cuſtom ever prevailed in Eng- 
aud. though it certainly did 
Scotland (under the nan®. of 
« mercheta or march:zta) till abo- 
* liſhed by Malcolm the Thira.” 
2. Bl. Cem. 84.- See alſo Buchan. 
Hiſt. bk. 7. and Robinſon on Ga- 
velkjcd, Appendix, who fays, that 
this right js pow commuted for a 
fins paid in many manors, and 
_ "particufarly in the Northern coun- 


- ; « , ' 


ties, who drew this barbarous 
uſage from their neighbours the 


Scots, among. whom, by a law of 


their king Fenn, the Third, 
* Rex, ane nuptias, ſponjarus: 
« novilium, notiles plebeiarum præ - 
% licabant pudicitidm. He adds, 
however, that it will be found, that 
the cuſtom of Borough Englih 
does not particularly obtain in 


thoſe manors where ſuch fine ig 


** 


himſelf, 
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himſelf, when, by this unnatural cuſtom, the he youngeſt 
is entitled to che whole ( n 


AN not b op for a reformer of the bans, or the See Lord Bas 


abuſes of it z it is not a work for a ſingle perſon, but 232238 
rather for a committee of able and ſkilful men of that i ng te Laws Laws 
profeſſion appointed by the Government. Neither will Bae. Lr 
object againſt the practice of it, as heretofore, in the 2 1 to 
year 1654, it hath been done, viz. that great part con- 
fiſts in known and apparent untruths ; that 4 common 
recovery ought not to be ſuffered in a Chriſtian nation, 
becauſe it is fiftro juris, which is an abuſe of the law; 
that when ir is ſuffered at the bar by the tenant and 
demandant, there is ſcarce a true word in all the colo. 


* The reaſon of this cuſlom, 
ſays Mr. Bacon, , ſeems to be, 
« that in theſe boroughs people 
ot chieflymaintained andſupyorted 
« themſelves by trade and induſtry; 
« and the elder children, being 
«« providedfor out of their father's 
66 s, and introduced into trade 
« 1n his life- time, were able to 
« {ubliſt of themſelves without any 
« {and ͤproviſion, and therefore 
« the s deicended to the 
«« youngeit ſon, he being in moſt 
« danger of being lett ceſtitute.“ 
1. Bac. Abr. 328. ; and Liitleton 
gives this reaion, ** Becauſe the 

younget lon, by reaſon of his 
tender age, is not fo capable as 
*« the reſt of his bretaren to keep 
„ Eimſelf. “ Li. Ten. 211. 
Sir William Blackſtone, however, 
conceives, that a more rational 
account of the origin of this 
cuttom may be deduced from the 
practice of the Tartars, among 
whom, according to Father Du- 


balae, this cuſtom of deicent to the 


youngeſt fon alſo pre vais. I hat 
nation is _ ttaky of ſnep- 
| + 


herds dS de + GLUES 


der ſons, as ſoon as | they are capa- 
ble of leading a paſtoral life, mi- 
grate from their father with a cer- 


tain allotment of cattle, and go to 


ſeek a ne habitation : the young- 


eſt fon therefore, who continues 
lateſt with bis father, is naturally 
the heir of his houſe, the reſt being 
already grovided for; and, citing 
this palage from Walſingham, 
% Pater cunctes filins adulto; 4 . 
Fallabat, prater unum 

e redem ſui juris relin zus 

concludes, that it was the ofa. : 
among many other Northern na- 
tions for all tae ſons but one to mĩ - 
grate from the father, which one 
became his heir; and that poſſibly 
this cuſtom, wherever it prevails, 
may be the remnant of that paſto- 
ral tate of our Britiſh and German 
anceſtors which Cæſar and Tacitus 
deſcribe. 2. Bl. Com. $4. 
Sce alſo Bacon cn Government, 
66. Co. Lit. 110. b. Craig 
Jar. Feud. iis; i. tit. 11; ſect. 10.3 
and the Appendix to ad edit. of 
Kobinſon on Gavelkind, 


quium 
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af amongſt THE SERJEANTS, and that therefore an 
eſtate tail may more righteouſly be diſcontinued by a 
feoffment with * than by the ſtature de Donis. 


3 1 ND of choſacime. They. bond 
fault likewiſe with that wicked proceſs of latitat, that it 
was framed upon a ſuppoſed falſhood by the ſuggeſting 
of a bill of Middleſex ſued out, which is never actually 
done; and that the defendaat could not be taken there, 

| becauſe he is ſkulking about in another county, which 
is ſeldom or never true; and preſently afterwards be is 
in cuſlodid mareſcalli, which is as falſe as the reſt; and 
that Jobn Doe and Richard Koe are pledges de proſeguendo, 
when there are no ſuch men in nature, Theſe things, 
and many more, I could name, of the like nature, I 
eſteem as trivial matters, for no injury is done to any- 
body by ſuch formalities. But when there is danger 
of corruption in that which was originally intended for 
the great preſervative of our liberties, I mean in trials 
by ordinary juries, 'it may be worth a great deal of 
pains and ſtudy to propoſe ſome effectual means to pre- 
ventit, which 15 the chief end of this Preface, that you 
may at ſome time employ your thoughts in ſo uſeful a 
ow of ſervice to your country: ; 


I sHALL only give you a ſhort hiſtory of ſuch nia, 
which 4 15 as fooweth, VIZ. © 


Tazxz are opitions, that ſuch trials "ere had in this 
nation by a jury of twelve men long before the time of 
the Exgliſb Saxons, though the writers in thoſe ages give 


no account of this matter. This is collected from the 
_ great eſteem the Chaldeans had for the number te ve, on 
account of there being ſo ä ſigns in the Zodiack ; 

| thoſe 


— 
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thoſe people applying themſelves chiefly to the ſtudy of 
aſtrology, : That from them this number came to the 
AEgyptians,and ſo to Greece, where Mears himſelf was tried 
for a murder by a jury of that number, and acquitted. 
by an equality of votes; which is the firſt trial mentioned 
in hiſtory by a jury of twelve: That the Greeks fre 
quenting this iſland to export our tin became ac- 
quainted with the natives, and in-proceſs of time coha- 
bited with them, who, being a more polite people, did 
introduce this way of trial here; and it is very proba- 
ble that ſome of our cuſtoms came from them, becauſe 
ſome of our law-terms, as Chirographer,” Proto- 
* zotary,” and many more, are derived from their 
language. After the conqueſt of Greece by the Romans, 
new laws were inſtituted by them to govern this 
nation, which was then a province to the conquerors z 
and though ſuch trials were then diſuſed, yet they had 
that number in ſeveral ſubordinate forms of their 
adminiſtration. Afterwards, when that great empire 
| declined, when the Britons were forſaken by them, and 


left to the depredations of the Pagan Saxons, then were 


other trials introduced by that barbarous people, which 
was by battle in doubtful caſes ; and when that could 
not be joined, then purgations by ordeal were allowed; 
trials very agreeable to the uncultiyated temper of hole 
people. Thus it continued till about two hundred 
years before the Norman Conqueſt ; and then Ethelbert, . 
an Engliſh-Saxon king, received Chriſtianity, and by his 
example the diſpoſitions of the people were qualified 
into a more civil and peaceable deportment ; then 
were thoſe trials for the moſt part laid afide, and that 
good king being at Wantage (now a market-town in 
Berkſhire), did there, by the advice of his council, 
ordain, that trials ſhould be had by juries con- 
liſting of twelve men; which law doth ſtill continue. 
| But 
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But notwithſtanding ſuch were then, and are till, 
the beſt and moſt effectual methods to diſcover the 
truth, yet ordeals were uſed here for above one hundred 
and fifty years after the Conqueſt ; and then, about 
the beginning of the 'reign of Henry the Third, were 
aboliſhed by act of parliament. But combats continued 
here till the fixth of Charles the Firſt; ſo difficult are the 
Engliſh to part with any ancient uſage of their anceſtors, 
though in no wiſe ſuitable r pee live in a more 
2 * pern * $63 b 


" Jozzs wa thus confined to the number Twelve, 
it was afterwards enacted by the ſtatute of 2. Hen. 5. 
ſt. 2. c. 3. that all jurors returned for trials of iſſues, &c. 
ſhould have ForTY $HILLINGS per annum. This law 
continued for the ſpace of an hundred and ninety 
years, or thereabouts.; and then the wiſdom of the 
nation, conſidering t that to be a very mean eſtate for the 
ſupport of a juryman, a farther proviſion was made by 
the ſtatute 27. Eliz. c. 6. that ſuch jurors ſhould have 
FOUR POUNDS per antum. And thus the law ſtood for 
above an hundred years, in all which time this king- 
dom has been growing in riches; its trade is now 
extended to moſt parts of the world; and as that has 
been enlarged, ſo the price of our lands, the value of 
our. rents, of our natural commodities, and of all our 
manufactures, have wonderfully increaſed ; ſo that a 
man of FOUR POUNDS per annum is now in ſo mean a 
condltion of life, that he is no longer to be entruſted 
with the trial of an ordinary cauſe ; and therefore by 
the ſtatute of4. & 5. Will. & XMary, c. 24. 1.15 ſuch jurors 
are to have TEN POUNDS per annum. Now upon a mo- 
derate e of the price of proviſions and other 

neceflaries 
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neceſlaries in 2. Hen. 5. and how they increaſed in value 
from that time till the queen's reign, it may be reaſon» 


ably affirmed, that FoRTY SHILLINGS per annum about 


the time when that king lived, would bear an equal 
proportion to forty pounds a-year in her reign-;-and 
if ſo, it may as reaſonably be ſaid, that-Four ron 
per annum in her days would almoſt bear the like pro- 
portion to EIGHTY POUNDS- per amum now, becauſe 
of the yaſt increaſe of riches by commerce, and other- 
wiſe, in this laſt age; and ſuch an eſtate doth now 
qualify a man to be of the grand jury. The 'ForTY 


 SHILLINGS per annum in King Henry's reign was eſteemed _ 


a ſufficieat eſtate to ſupply. all the common neceſſities 
of life, wheat being then ſold for twelve pence per 
quarter, and good Caſcoigu wine for forty ſhillings 
per tun, It was an age when twenty marks per amn 
was a very good allowance to maintain a ſtudent at the 
INNS. OF COURT, but too great a charge for a com- 
moner to bear; and therefore the Loxy CHANcRLLOA 
ForTESCUE tells us, that none but the ſons of noble» 
men in hoſpitits illis leges addiſcebant. | 


Taz jvRoRs in thoſe days were all knights, but 


are now mean and illiterate perſons ; for it is a very 


poor eſtate which qualifies them for that ſervice. 
How can matters of fact, which often require great 
examination, be tried by men of fiich narrow ca- 
pacities, which are generally found amongſt men of 
ten pounds per annum; for ſo it will be ſo long as the 
degrees of fortune make ſuch a vaſt inequality amongſt 
us. Experience teaches us, that men of ſuch low 
fortunes, and whoſe education is generally amongft 
the beaſts of the plough, have not the ſame ſenſe 
14 | 8 8 ot 
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ese e virtue with men of more elevated 


qualities and converſation; there muſt be danger 
of ſubornation and perjury among ſuch jurors: and 


what will the villenous judgment in attaint ſignify? 
1 mean in reſpect to their eſtates, viz. © That 


their goods be confiſcate, their lands and poſ- 
6 ſeſſions ſeized into the king's hands, their houſes 
£. demoliſhed,” their woods felled, and their mea- 
„ dows plowed.” This is a very dreadful ſentence 
to a man of a good eſtate, which by the very form 
of this old judgment every juror was ſuppoſed to 
have; but it is an empty ſound to a man of TEN 
POUNDS per amum, who cannot have all thoſe poſ- 
ſeſſions, and bur a very ſmall proportion of either (a). 
It may be therefore thought neceſſary, that a far- 
ther proviſion he made, that none ſhould be impa · 
nelled to try ſuch ifſues but men of roxTY rouxps 
per annum, or at leaſt ſuch as, like the jurors in attaint, 
qui multa majora habent or than what will * 
4 * day (6). | 
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4% Sir William Black one allo 1. Hawk. P. C. i. Sun. 
ſays, it is the better opinion that 196. Burr, 996. 1027. 
the villenous judgment is, by long (5) See 3. & 4. Ann. c. $ 
diſuſe, 3 obſolete, it not and 3. Geo. 2. c. 25. 4. Geo-. 
having been pronounced for ſome c. 7. 24. Geo. 2. c. 18. for the 
ages. 4. BL. Com. TOO Sede e, . 
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THE PREFACE, ; 
it is but juſt to reſtore it. © I know men have gene- 
rally very feint inclinations to approve any writings 
beſide their own, and ſeldom declare in favour” of 
a book till they hear what ſucceſs it has in the 
world ; and even then are biafſed by the multitude, 
who very often condemn without reading, or read 
without underſtanding. I have heard it often ob- 
jected (though I am ſtill to learn upon what account), 
that we have too many printed books of the law 
already, and that it was more certain and intelligible 
when fewer volumes of it were publiſhed. I mult 
confeſs ſome of the late Reports are collected with 
very little judgment. Zut ftill there is a neceſſity 
of new books, though not of ſuch; for I would | 
fain know how any lawyer can now be able to 
adviſe his client with the help and direction only of 
the old books? It is true, we have but few of them, 
but it is becauſe in former ages all cauſes ( where 
the thing in demand did not exceed forty ſhillings) 
were tried either in the county court, in the hundred 
court, or in tbe court baron of the manor. In thoſe 


days the great courts of record at aan were 
nn . ;: ] "> 


WnaxX BaAcrox Adee the Juſtices in Eyre (who 
had the ſame power with our Fuftices of Aſfze) went. 
their circuits but once in ſeven years; and a dong 
time afterwards, even in the reign of King Henry 
the Eighth, the Judges would often riſe from the 
Bench in Term-time without hearing a motion, or 
trying of a cauſe : and I think the practice did not 
much increaſe till this laſt age; for in the tenth year 
of * Elizabeth there was but one Serjeant at the 

Common 
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EE OE bar for a whole Team together, and 
that was Szz3zEANT BExDLOES H; and I do not read 
that he had any buſineſs there. Nay, at that time 
the Court of Chancery had no greater ſhare of practice 
than the courts of the common law; for in the two- 
and-twentieth year of King Henry the Eighth, Sin 
Tuomas Moor,” being then Lord Chancellor, did 
uſually read all the bills which were exhibited in that 
court; but buſineſs is now ſo much increafed, that 
all the Counſel can ſcarce find time enough to read 
the briefs of ſuch bills which are filed every Term. 
But the law bath now its refidence in WESsTMIx- 
STER-HALL - moſt cauſes of value are there deter- 
mined ; and the great number of country Attornies 
in our days, who, according to my Loxp Coxz's 
opinion, by daily multiplying ſuits have ſo. wonder- 
fully increaſed the buſineſs of thoſe courts, that it 
ſeems very neceſſary that the judicial determinations 
there ſhould, by new books, be tranſmitted to future 
ages. And though ſome Caſes in this Collection, which 
were adjudged in the late reign, may not have the 
authority of precedents, becauſe they taſte a little 
of the times wherein the adminiſtration of juſtice was 
not ſo nicely regarded as the diſpenſation of ſuch 
things as were then thought political rigbis, yet the 
teader will find ſome goed arguments of learned 
men then at the bar who endeavoured to ſupport our 
lh laws. 


1 vo acknowledge, that if men were juſt, Wack, 
and impartial, to themſelves and others, there would 
te no 7 occahon for books of this nature; and be- 

cauſes 
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cauſe they are not ſo, I will not make an apology” 
for the publiſhing of this. I think the book (being 
done with ſo much care) may be of good uſe 
to the Profeſſors of the Law; but ſubmit it to your 
judgments. I confeſs, I am led by my profeſſion to 
affairs of this nature, though my circumſtances diſ- 
engage me from the ſuſpicion of being Ax AurRon. 
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rde Thirty-Fourth of Charles the Second. 
4 | | 
The King's Bench, e 


$ir Francis Pemberton, Kur. Chief Juſtice. 
Sir Thomas Jones, Kut. | | 
Ste William Dolben, Kar. . Juſtices. 
Sir Thomas Raymond, Knt. _ _ 2 
Fir Robert Sawyer, Rut. Attorney General. 
Heneage Finch, Eſq. Solicitor Generul. 


v putt ais Rauſtern. 5 _ 1. 
Michaelmas Term, 33. Car. 2. RI. is : 


T RESPASS was formerly brought for taking of Kc. A in 
and upon nat guilty pleaded, S ho 
The plaintiff now brought trover agai the ſame qu 2 e for | 
defendant for thoſe goods. The in bar the 
judgment in the former action of treſpaſs ; and upon a demurrer, EG 

The queſtion was, Wiketue a jodgnoes he 1 vi et armis 5. C. 2. Mod, | 
e trover for d fume goods? ber 

AUNDERS, for the plaintiff, to prove that it was no bar, cited ©34- 
a Caſe (a) ay ae e in the twentieth . C. Kin. 48, 
year of King Fames, which was an action of trover and conver- 3. C. a. Show. 
lon of one hundred ſheep ; the defendant pleaded a former judg- 2:1. 
ment in treſpaſs brought againſt him, quare cepit et abduxit thoſe 
ſheep, and that the hint in that action recovered 
and that both actions were for the fame thing; the *ſ 2 J 

Plaintiff replied, that the two-pence damages were recovered for the 
chafing, and not for the value of the catile ; and upon a demurrer 
—— for the ſmallneſs of the damages implies, that it was 
for the chaſing, and it ſhall therefore be intended that he had his 
| {a) Lacon v. Barnard, Cro. Car. 35. Jefferay, 3. Lev, 124. 1. Com. Dig. 
3. C. Hutton, $1, S. C. Stiles, 201. 112. 4. Bac. Abr. 317. _ 
Bur ſes 2. Show, 211. Ses alſo Field %. ; | 

Vol. III. ar 
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cattle again, and that the converſion was afterwards, My Loxy 
Cox in Ferrers' Caſe (u) tells us, that a recovery by vendlch Con- 
feſſion, or upon a demurrer, in a perſonal action is a good bar to 
an action of the like nature, and for the ſame thing; but that 
muſt de underſtood where the ſame evidence will maintain both 
the actions. Croke reports the ſame caſe (5) to be ended by ar- 
bitration ; but that it was the opinion of my Lox D ANDERSON 
and GLawvit Fuftice, that trover and treſpaſs are actions of 
different natures, and one may be brought where the other can- 
not be maintained; as, upon a demand and denial, trover will lie, 
but not — 5 vi et armis, betauſe the taking was not tortious. 
And therefore it may be well intended, that when the plaintiff 
brought treſpoſs he was'miſtaken in that action, and being in the 
wrong, was barred ; but that will be no bar where a right action 
is brought: as if I delivet a bond to another for advice, who 
reſuſing to-re-deliver it, I bring an action of treſpaſs and am barred 
either by verdict or demurrer, yet I may bring detinue. Tref- 
paſs and detinue are not the ſame actions, and therefore a judg - 
ment in one ſhall be no bar to the other; but where two acti 
are brought for one thing to be recovered, in ſuch caſe a recovery 

PoLLEXFEN fer the defendant. There is no ſubſtantial diffe- 
rence between treſpa 5 and trover ; for the diſpoſing of the goods 
in the one caſe is the fame with the converſion in the other; 
the taking vi et arms, and likewiſe the converſion, are both tor- 
tious ; and therefore either action may be well brought. 


But for the reaſons given by the plaintiff's counſel, he had 
ef Fuſtice, and 
Dorzxx, 


judgment by the opinion of PEMBERTON, Ch: 
The other two Judges, Jones and Raymond; of % 
Faftice, did very much doubt (c). e 5 


() 6. co. 7. Co. Ent. 39. Cro, 


15. 

(6) | v.A Cro, Eliz, 668. 
(ce) Sz. Tron Rar mmne, fays, 
that judgment was given potitively for 
the plaintiff, by Jones, Petar, 
and Himsziy,  Dotrarx beſuante, 
becauſetrover and treſpaſs are ſometimes 
actions of a different natuce ; for trover 
will ſometimes he where treſpaſs vi «a 
armis will not lie; as if 2 man hath my 
goods by my delivery to keep for me, 
and I afterwards demand them, and he 
refuſes to deliver them, trover lies, but 
not treſpaſs, becauſe no te tious taking ; 
and that the rule as to this purpoſe is, 
that whereſoerer the ſame evidence will 
maintain bath the'20ivns, there the ce · 


covery ot judgment in one may be pleaded 


in bar of th- other, otherwiſe not ; and 
that it was to be . preſumed, that the 
plaintiff had miſtaken bis firſt action, 
vnd brooght treſpaſs vi ct arais when he 
hid ng evidence to prove a wrongful take 


ing, but only a demand and denial, . G. 
Ray. 472+ 8. C. Skin, $$. S. C. Show» 
211. And 8. C. 2. Moll. 319. agrees, 
that the Court were of opinion, that 
ever lies where treſpaſs does not ; that 
if the plaintiff miflake his action, it ſhall 
be no bar to him ; that wherever the 
property is determined by the aQtion of 
treſpaſs, it is a good pleain bar to trover ; 
and the report „ that ſo it wat 
adjudged lee. But in 2, Bl. Rep. 979, 
it is faid, Uiat this report in Second Madera 
is apparently wrong. & C. Pei, 
640, ſays, a writ of error was intended; 
and in ihe caſe of Lechmere v. Toplady 
he is made to ſay, that he remembered 3 
writ of error was brought, and the judg- 
ment queſtioned. 1. Show. 146, Letch- 
mers v. Toplady, 2. Vent. 169. Stiles 
2. — Brownl. 49. Gardner v. 
vis, 3+ Lev. 248. 3 Hitchin v. Baſ- 
fert, 2, Black,” Rep. 355. 831. . C 
Wil. 304. Lane v. Darigh, a, 14. 
J. al, 
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The King againſt Sir Robert Atkins, Knight of Tux 
Bark, and Others. L* 
AN INDICTMENT was found at the quarter- ſeſſions held for the If a ch M,ʒ 
county of the 77 of Briſtol, the fourth of Ocłober, 33. — 
Car. 2. againſt Sir Robert Art int Knight of the Bath, and Tes techee 
corder, and ſenior alderman of the faid city, Sir Jobn Knight al- whereof the 
nn, Pg Zewford alderman, and Foſeth Crefwick alderman, r is to be 


ſetting —— 

Fnsr, That King Henry the Seventh, by his charter dated t after the 
17. December, in the fifteenth. year of his reign, granted to the, Aden OY 
mayor and commonalty of the town of Brita (the now City of e arid the i : 
Briſtol being then a town) and to their ſucceſſors, that if any ſurviving a- 


SEconDLY,. That according to the privileges granted by dea a perſon 
Queen Elizabeth to the mayor and commonalty of — eied to ill the ve- 
and their ſucceſſors, by charter dated 28 June, in the twenty- — mag 
third year of her reign (after which time, as the inditment ſets te negie@ or 
forth, the ſaid town was made a city), there have been or ought to refuſal of the 
have been, from the time vf the making the ſaid charter, twelve 2-yor to ſum. 


aldermen, whereof the recorder was to bey and now is, one. 122 — 


 TrrnpLy, That according to the privileges ſo as aforefaid m recorder and 
granted, by all the time aforeſaid (which is from the time of the ; "9 Pore 
— after the death of every alderman, the mayor and the reſt 1m —— 
of the furviving aldetmen, et eorum major pars ud ſummonitianem notice wo whe 
of the ſaid mayor being called „ have accuſtomed to mar and al. 
chooſe another perſon of the circumſpect citizens to be an alder- — 
man in the place of hitn ſo deceaſed; and the mayor and aldermen in . ges at 
(by the ſame privileges ſo granted) have been, and ought to be, the mayor : 
Juſtices of the peace fos-the d city. | 3 
FourTHLY, That continually after the time of the ſaid charter 236. 
of Queen Elizabeth, the recorder and the. reſt of the aldermen 2 C Tren. 
were and ought to be of the privy council (de privats concilis) 1.8 Hawk, F. d. 
of the mayor, in particular caſes concerning the government of 296. — 
the city, whenſoever the mayor ſhall call them together. 


_ FreTHLy, And ſuch privy council, by all the time 


(which ſtill is from the ſaid charter of Queen Elizabeth) have not 


* accuſtomed, nor ought not to be cal er to tranſact any [4 1 
buſineſs belonging to that council, unlefs by the funmans and 
in the preſence of the mayor. | : | 24 


$1xTHLY, That after the death of one Sir Nebn Lloyd, 
ht, John 


at his death an alderman of the faid 2 ſaid Sir 5 15 


[4].  Michaelmas Term, 44. Car-2. In B. K. 


Tur Kine efg. and 3 Crefwick, being all aldermen then of the city, 
1 af - nd free burgeſſes of the city, to make debate and diſcord upon 
vine“ the election of an alderman in the place of the alderman fo dead, 
aid Orurzs, on the eighth day of March, in the thirty-third year of 
« Charles the Secaua, in the pariſh and ward of St. Andrew, 
* within the ſaid city, did conſpire to hold a privy council of the 

"< 8 aldermen of the ſaid city, and therein to chooſe an alderman fine 
_ ſrummonitione,ct in abſentiaz et contra voluntatem RIichARDI HART 
mulitis, then being mayor of the city. And in purſuance of their, 
ſaid wicked conſpiracy, the day and year aforeſaid, entered by 
force and arms into THE Tolzzv, and in the chamber of the 


Aa ſemble ; and the ſame day and year they the faid four aldermen, 
95+ und cum aliis aldermannrs (wich muſt be two more aldermen at 
the leaſt, which makes fix, and there were but five morg in all 
then in being, taking the mayor in), the ſaid reſt of the aldermen 
not knowing their purpoſes, held a privy council of aldermen, 
A. and then and there, as much as in them lay, choſe Thomas Day 
for an alderman in the place of Sir John fine aligqua ſum- 
 monitione „ ee RichAkbpün Hart then mayor, to 
meet, and in hi „ and againſt his will. - 
SEVEXTHLY, That they farther cauſed to be entered, in the 

common council book, the faid election, as an order of the privy 


Tris INDICTMENT was tried at the affizes at Briftel, by 
| niſi prius, and the defendants found guilty, —— | 
* And chereupon Sik RosERT Arxixs, one of the defendants 
(having then lately, before this caſe, been one of the Judges of 
dan the common pleas, but then diſcharged of his place after eight 
= . years fitting there ſecure) came into the court of king's bench, 
and in of j argued his own cafe, not as counſel, 
nor at the bar, but in the court in his cloak, having a chair ſet for 
bim by the order of the Lord Caizy JusTice, and faid as 
[5 J follow: _ | | 
A charter ofin= ®* FigsT, The indictment mentions the letters patents of Xin 
corporation di- Henry the Seventh, made to the mayor and commonalty of Bel 
3 with two aldermen (ſuch as he ſhould chooſe) 
puniſh diſcord ſhould eir difcretions, according to law, puniſh ſuch as ſhould 
amongibe mem- make debate and diſcord at the elections of officers. They have 
bers, does not not purſued this courſe againſt us, but gone the ordinary way of 
take a iadidment; and therefore I ſhall not need to ſpeak to it. | 
the common 
If a charter di- SECONDLY, The indiftment proceeds to mention letters pa- 
rea the mode tents of Queen Elizabeth, granted to the mayor and commonalty 


ia which the al- 
dermen ſhall be elected, the charter muſt be recited in an jadiftment for glofting an alderman 
. 8 | % 


— 


— 


. 
« ® 
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in the -third year of her reign, which provides, that there Tu King 
ſhall be twelve aldermen ; and how, upon the. death or removal of er 
an alderman, a new one ſhould be choſen, that is, by the mayor nz 
and the ſurvivi Aldermen, and the greater number of them, aus Ornat. 
being called tog as the indictment ſuggeſts) by the ſum». n 
mons of the mayor. whole inditment, and the offence we 

are with, being ounded upon theſe letters patents, ! 
ſhall apply myſelf to ſpeak to it ; for our crime is in the undue * 
ere 

that purpoſe by the mayor, and doing it in his abſence, I m 

deſire the Court to obſerve in what manner the mention of theſg 

letters patents js introduced The, matter and queſtion before us 

is concerning the election of an alderman for 222 

which concerns the very being, and ſucceſſiun, and continuance 


the corporation ; nothing can more nearly concern it. 4 

Ihe defects I obſerve in the frame of this indiftment are theſe ; 

Fuss, It does not ſo much. as fay or alledge, that Briffol is An ind ment 
antigua villa, or antigua civitas, or that there was, or yet is, any or _ 
corporation at all there, nor what it does conſiſt of (if there be a Su- 
any), nor by what name they are called; whether there ought to ) te charter, 
be a mayor or not z whether their corporation be by charter or muſt alledge* 
preſcription 3 and this Court cannot judicially take notice that that the place is 
there is ang corporation there, or what it is, unleſs it had been g, er 
ſhewn. ow if there be no corporation, and no mayor of fight, ,7gripdon, + 
then our meeting to chooſe an alderman without his fummons, or ew it to 
and in his abſence, is no undue nor irregular proceeding : it can- be an ancien 
not appear to the Court, whether the mayor's ſummons and pre- or axcient 
ſence at the election be neceſſary or not. Now in all legal 2. 
8 that any way concern A CORPORATION, it is con- (6] 

ſtantly averred and alledged that there is a corporation, and what See Rex e. 
it is, and how erected; and the leaſt that can be in any caſe is Varo, Comp. 
to ſay that it is antiqua villa, or antiqua civitas, where the eor- — 4 ch. 138; 
poration extends to a town or city which make any preſcription, .. Ned. 147. 
or ſet forth any cuſtom. Thus we find it in the caſe of the City 12. Mod. 126, 
of York (a). In the caſe ofa cuſtom of « foreign bought and fo- 559- | 
© reign ſold,” they preſcribe in being a corporation (b). In James 14: Ray. 888. 
| Baggs' Caſe 5 a caſe of à writ of reſtitution, to reſtore a 7; r, 6 
capital burgeſs to his place and office of a capital burgeſs in Phy- zus. 644. 187, 
mouth, the writ was directed . To the mayor and commonalty of 
“Plymouth; the very words of the writ ſuppoſe a corporation, and 

ſhew what their name is. The return thereupon by the mayor 

and commonalty is, That Dueen Elizabeth granted to the mayor 

and commonalty, that the mayor and recorder ſhould be juſtices 

of — — and that James Baggs was a capital burgeſs, and 

did miſdemean himſelf towards the mayor; and thereupon he was 
diſ-franchiſed, In the printed margin of that caſe (which I ſup- 

poſe is my Lord Cole own opinion) it is faid, That in their re- FRED 


8 Dyer, 279. Pl. 1%/ 6 (0) See alſo Harris's Caſe, Latch, 229. 
C) 13. Co. 94, | 
B 3 wr 
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Tac Ki turn they firſt ought to preſcribe, that there hath been a corpora» 
u el, tion of a mayor and commonalty time out of the memory of man z 

Ass and not to begin with the mention of a grant made to a corpora- 
An OTuzns, Gon {a}, as the ĩndict ment does in Our caſe; and not ſhew the 

"Wo original and erection of it, either by preſcription or charter. And 
Ms. Txoru Ax, a learned man, in his abridging of James Bagg” 
14, Ray. 1267. Cgfſe, bids his reader 'obſerve this marginal note. Yet in that 
Gy cafe the return was but in anfiver to the writ of reſtitution, which 
writ irfelf admitted there was a corporation, and directs the writ 
to chem by name; yet by the opinion there, it was a defect in the 
return not to ſhew that they were by preſeription. And if it be 
neceſſary upon a return of a writ of roflituton, to ſet forth how 
they came to be incorporated, to which return there can be no 
traverſe taken, nor no pleading to it, as has been held by ſome; 
how much more in ben 


as ours of an indictment, which 


> ITY 12 g 4 


mt 1 | , 1 ” Fi. * 5 
An inditment  #®. SECONDLY, Another thing wherein the * 
derandaldermen 
for electiing an 
alderman ei 
tracy tothe char- 


that the charter. 


merely recite, 
: | ; that ſecundum . 


3 58. ruſal of the letters patents, which were produced in evidence to 
— 6. 122. them; the jury take it by way of collection out of 2 record, of 
— which they are no proper judges. And this being in an ndid7- 
3 Peer. Wms, ment, which is the 4:ng's declaration, and ought to be very exact 
493- 4 and certain, and which is in a criminal proceeding to which the 
parties mutt plcad, and if convict are liable. to tine and impri- 
©" Bp 999 ſonment, the law is more curious in this, than where parties go 

agree c/v1iter. That all criminal proceedings muſt be very exact 


C) Hob. 2t1, Noy, 54. 2. Brownl. 292, * Latch.” 229, Dyer 279- 
1, Bac. Abe. 5 f a — 1 g 
85 2 2 1 and 


r , oh. ts © ” as WW 8 WM  #& *©* 
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and certain, is proved by this, v:z. None of the fatutes of Feofails Taz er 


would ever uy them, but by expreſs words _— and exclude hy a. 1 


them from the ft of them (a). It is faid in ang Caſe (5), Aris 


that if in declarations between party and party for lands or goods xp. Orne. 


there muſt be a great certainty expreſſed, @ fortiori, ſays that caſe, 
muſt it be fo in indictments, which are the king's counts or 
declarations to which the party ſhall anſwer; they ought to be full, 
and not taken by intendment, or to be by wat — ument ; ſo it 
is held in Leach's Caſe (c), and in Sir William Fitzwilliams"s 


Caſe (d). If it be objected, that the indictment is but the [ 8] | 


fading of ajury, who are the lay-gents (as we call them), and 
they know not the forms of law, I anſwer, the fat indced is 
found by the jury, but the conſtant courſe is to have the jury 
conſent to mend the form, and the king's counſel are adviſed with 
in the drawing of it, and after it is found ; and ſometimes the 
Judges peruſe it. The indictment proceeds on, and ſays, & that 

« continually after that time (which mult refer to the date of te 
letters patents of Queen Elizabeth © the recorder and the reſt of tige 
« aldermen were and ought to be de privatoconcilia (I have been 

recorder there above theſe one-and-twenty years, and never knew 

myſelf to be a privy councillor till now). But the indictment, 
unhappily. ſays, « de private concilio majoris.” There the word 

& MAJORIS,” as big as it is, is but terminus diminuens, it makes 

us but privy councillors to the mayor. But this is a miſtake too; 

for the recorder and aldermen are not a privy council to the : 

but the mayor and they are a council to the city. The lik 

to this too appears in the printed margent of James Baggy Caſe. 

The clerk who drew this indictment, or the counſel, whoever it 

was, thought they could not exalt the Mayor of Briftol high 

enough, une they made him @ prince, and furniſhed him with a 

privy council, and to fill the kingdom again with à great many 

reguli or petty kings, as it was amongſt THE Britons before the 

coming of THE RoMAxNs. It is part of the miſdemeanor charged 

upon James Baggs, that he did ironically fay to the Mayer 

Phminth, « You are ſome prince, are you not?“ Now to fay it 

to a mayor in good earneſt, as this indictment does, I take to be 

much worſe, . | n 


 TminpLy, The indictment, having made the recorder and 
aldermen to be of Mr. Mayor's privy council, goes on, and 


= 
. 


lays it down for law or uſage, That by all the time aforeſaid” or] * 


(which is ſtill from the date of the patent of Queen Elizabeth) 
« ſuch privy. council have not RE nor ought not to be 

« called together, to tranſact any buſineſs that belongs to the 

« council” (we muſt ſuppoſe the chooſing an alderman is ſuch 
buſineſs), & unleſs by the ſummons, and in the preſence of, ux 

„ MAYOR.” , But upon what ground does the indictment lay tuiss 


(a) Poſt. x67, Cro. Car. 144- 312. (0) 5. Co. 120,121, 
Jones, 320. 8. Mod. 53. Fitzg. 56. (c) Cio. Jac. 167. 


| 3. Bac, Abr. 96. 3 and Barrington on ( Cro. Jac, 195 20» 


the Katutes, 201. e 
B 4 down 
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Stn Rosner 


ATxins 
42 OTuazzs. 


— that the lett s do ſo 
3 t etters patents = 


. be they rely upon the uſage and cuſtom for it (a). This can be 
lee. %. original of it, which is but from the -third year of Pueen 
* 22. Mod, 423. Elizabeth ; fo that it is not like the river Nil-. they ſay, the 
14. Ray. 8458. uſage ſhall interpret the charter, I anſwer, may 
2 very ancient charters, where the words are ete and obi 
WE and may bear ſeveral ſenſes ; but this charter has not fo much as 
2 Fern, 994: ambiguous words, nor any-thing that can bear ſuch a conſtruc- 
But at laſt we ſhall be told, that the common law does operate 
with the charter, and requires the mayor's ſummons and preſence 
to the choice of an alderman, and alſo in all ſuch-Aike 

This is now the only point to be ſpoken to, and I ſhall apply 


negative voice in the election of an alderman (as 
nd is bloke as the i nen will make him) 


yore 

charter do no more require the mayor's ſummons and preſence 
than it does that of the ſenior alderman, The mayor is named in 
the grant out of neceſſity, it being part of the name of the cor- 
poration to whom the grant muſt be made. 7 > ues 
eonformity too, he many times being none of the aldermen, 
therefore Tould not be included in the naming of aldermen, but 
muſt therefore be named by himſelf, And beſides, I agree it is 
due to him out of reverence. They uſually ſay, he repreſents 
r 

no more power than an alderman, who is a juſtice and a 
98 as well as the mayor. If the charter 


1+. Med. 74- and aldermen). Nay, there is ſomething to be obſerved out of 
+1. Mod. 163. the charter itſelf, which proves that the queen intended no ſuch 


(a) See Rex v. Varlo, Cowp. 248.3; () 4 Term Rep. 608. $21,—Sce 
Blankley v. Winſtanley, 3. Term Rep. alſo the caſe of Hugh Powell v. the 
725. Rex v. Bellringer, ＋ Term Rep. King, Brown's Caſes in Parl. 428. 

13. | — 1 . « 26 . 0 ” . 


2 
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3 and that is, there are other clauſes in the fame charter to Tas King 


purpoſes, —— bu Penh es 4 — 512 ovre® 


7 


24 wird for there the uorum for that purpoſe is, © the 
them.” So that a ſeſſions may be 


run, Without e 


tautology and a vain repetition, 'Y 

But perhaps it will be ſaid, it belongs to the office of a mayor 
at the common law to ſummon the corporation (and among the 
reſt the aldermen) when he ſees there is occaſion, and he muſt, as 
mayor, be preſent among them, or nothing can be done. Let us 
examine the truth of this. Thoſe that adviſed the indictment 
were not of this opinion; and I heard it was faid at the trial, 
that it was drawn with good advice; for the indiftment — 
challenges this right to the mayor upon another ground, It 
eee it him, as I have 
already obſerved ; which ſays, that « ſecundum privilegia conceſſa 
a hg therefore they thought it was not his due at the common 
W. * Nod | 
Fust, For his name of mayor, that imports no ſuch thing, 
He is major, that is, the greater, the more eminent. This notes 
his pre-eminence in reſpect and reverence, but gives him little 


mary of pope: than ya the ef of ch ahlurmen hore, The 


1 


Tur ire 
againſt 


Irin RonzaT 
ATx3ins 


AND OTHERS. 


* [ 12 } 


$. Burr. 766. 
Yd. Ray. 1030. 
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like office the old Romans was the pretor, which (aa 
Minsnew fa comes from præ-itor, 4 præ-eunda, he does 
preivre, or precedere, or prefidere. He firſt, and fits upper- 
moſt, but it gives him no more But the mayor in our caſe 
would neither lead nor drive. Par if there can be no election of 
an alderman without his ſummons and preſence, and if he be wilful 


2p — he is not only major maximus, 
ut demunus fac totum (as the vulgar ſaying is), or dominus facient 
totum. "The twelve rmen without bim will be but ſo many 
cyphers 


3 the mayor will be the great figure; and the aldermen 


every alderman as the one G 
UL.yssEs, Nibil eff Diamade remots. Mr. Mayor will be that 


«© SECONDLY, Then for the office itſelf. That does not require 
his ſummons nor preſence in all the meetings of the aldermen ; 
for the buſineſs of the corporation is not incident nor effential 
to his office of mayor by the common law. "The common law 
looks upon him as the head or chief of the corporation ; but he 
is no officer — common law, 71 the 1 
mits or preſcri „as it to a Judge, a f, a 

0 — er 
officers at the common law, and the common law inſtructs them 
in their power and duty. But the mayor being the head of a cor- 
poration, and a corporation having its eſſence by charter, or pre- 
ſcription, which pre- ſuppoſes a charter, he has no power but 


ae my him; the common law takes 


PI.) 


no farther notice of him. Let us n nature 
of A CORPORATION, and there we ſhall find the true nature and 
office of a mayor, or any other head (for it is all one). The 
true ground and original of corporations in cities and great towns, 
is this: thoſe are generally the ſtaples of trade and merchandize ; 
and trade cannot be maintained without order and government (4); 
and therefore the king, for the public good, may erect gilaam 
mercatoriam, a fraternity, or ſociety, or inc« jon of mer- 
end that good order and rule ſhall be by them ob- 
and advancement of trade and merchay- 
dizing, Suppoſe the king ſhould, by his chartery incorporate a 


y 
not ſet nad — and office; what power would the law give 
them in that caſe? They would have no power as conſervators of 
the peace, or as juſtices of the peace; they could neither fine 
or impriſon. If they ſhould take upon them to meddle in theſe 
matters, without expreſs power given them by the words of the 
charter, it would be ſuter ultra crepidam. Therefore charters 


uſually add theſe powers by expreſs c to thole purpoſes, and 
(Ses the cafe of the City of Londen, 8. Co. 125.4, © 


- a4 | make 
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make the mayor a juſtice of peace, or a judge of gaol-deliyery; Tar K 
23 thoſe powers not quatenus major, nor e —£inf 
nemine, but becauſe of the expreſs power given him, avit might 1 
have to any other man. uniti powers in one per- - Ih 
ſon, does not confound the ſeveral and different capacities of that "> 
perſon. That the charter gives the only rule in theſe caſes, and 

that a corporation is a mere creature of the charters that does 
conſtitute it, and gives it its being; and therefore the bounds  — 
and limits of its working by this. * Suppoſe that neither *[ 13] 
this nor any other charter had given to this corporation of Briſtol 

any power to chooſe a new mayor, or new alderman hs 0 vgs 


deen diſſolyed. The charter that gives them their being, muſt 247- 308. 386. 
provide for their continuance and ſucceſſion (a). Thus it is held 1 625. 
in the caſe of the corporation of Dungannon in Ireland, in thoſe SD IP 
Reports that go by the name of Lon D Cokx's (5). So that the 

charter muſt provide for an election in order to a ſucceſſion, or 

otherwiſe the law will not help them. And though the mayor is 
the more eminent and excellent, and ought to have greater re- 

ſpe and reverence, yet the ſubject matter that we are upon 
is to be conſidered in the nature of it, viz. the election of an 
alderman. It 1 of intereſt, —— 2 
power; for then the mayor ought to in it; but it is 
| matter ef duty nnd abut} and rat and trayhle, It is officiuem, 

not dominium, 3 —— It — — 4 
a power or auth ; as is ſaid in the Mayor of Oxford's Caſe gc). 

But then it e if it — 9 
and not upon the common law, Who ſhall appoint the time of e, Comp, 
election, if the charter be filent in it, as here it ſeems to be? 
This will be a great defect, and fo there will be no meeting, nor 
no election, and fo + how — will expire (d). To this I 
anſwer, That the charter provide for it, for thoſe whoſe 
duty it is to make an election, it is their duty to to meet for 
that purpoſe, and to appoint the time, or elſe they do not diſcharge 

for their 


305. — But ſee Newling v. Francis, (5) 12. Co. 120, 121, 

1. Term Pep. 189. that when the mode (ce) Latch. 431. | 

of ele&:ng the officers of a corporation (&d) Fide Newling v. Francis, ſupra, 
js nog regulated by charter or preſerip- nota (). | 


"> 4] Michaclmas mmm 2. In B. R. 


that is not the mayor, but the major £0 c. (a). 
Ornuzzs. maj $ car uM, ( 
POO this agrees with rule of the law the like caſes. 


— hall iſe out the ſummons and appoint 
LA. Ray, 1238. time? ANSWER, =_ that conſtitute the court, and are 


- | the cuffos rotulorum alone do it, thou he is commonly moſt 
eminent. —— —ů— —— ny 


are, 
ney FI" unum eſſe volumus.) ad bee provederitis (c).“ 
And therefore there was no need of any more expreſs provi 
r * 
the appointing of a time. next 
the mayor's/being preſent, as well as I 
mons, I ſee. no reaſon for it. It is true, there is a 


or, 


—— cry ug. the Chor Fai 
sox, and _— CROKE, — te deing there) 
That if a corporation conſiſt of a mayor and eight aldermen, with a 
clauſe in the patent, © that if an — CR 
mayor and the reſt of the 222 
« elect another; cough i be not mined hat Se or the 
-number of them may ä 

» 1;] elect (e). And if the ma 8 

7 alderman, be abſent at Zo till after the eight days, an 
reſt of the aldermen, within eight days, come to the deputy m 


171 
I FH 


5 


and require him to make an aſſembly of them, to elect anoth 
within the eight days, and he refuſe, and upon that the greater 
number of the aldermen meet without the ma — his deputy, 


or 
and elect an alderman, it is a void election; for the 
—— preſent at it, by the words of the grant (F). 


(9) Caſes in Parl. 48. 1. Roll, Abr. (di) 2. Roll, Abr. title, & Corpora- 
$14. 4. Co. 77+ 3. Com, Dig, © tion,” 513, $14+ caſes 5, 6. 7 7. 
« Franchiſes (F. 20.) .- And ſee Rex (e) 13. Co. 120. 1. Roll. Abr. x 
. Monday; Cowp. 348 3 Rex v. 3. Bulſt. 91, Salk. 190. 8 
Knight, 4. Term Rep. 430. 50 it 

(5) Crompton's JuriſdiQtion of Courts, 57 1. Roll. Abr. 5154 And ſee 
10¹ 121. 125. 11. Geo, 1. C 44 

(c) 2+ Ld. Ray. 1238, Poſt. 152, 


1 
85 


ſeems 
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ſœms to be a ſtronger caſe than ours; for tliere is a certain time 
limited, by which they muſt make their election; viz. eight 
days. I Hr 


{ obſerve, that this caſe, as far as 1 can find, was 


not a caſe nding by any ſuit or action; for in that caſe it is 
ſaid, © a s was e make a new election of an alder- 
« man.” 80 that f ruppode it was upon 4 motion only: I have 
a copy of the rules which ſhews it to be fo, as I take it. Then 
it does not ap yon dl les og for had it been ſo, two 
Judges, I preſume, would not have determined it,.but would have 
put it off till the court had been full, as uſually they do; therefore it 
was not ſo ſolemn, nor has not fo great authority, But take it 
as it is; the time of eight days, by which the election was to 
be made, being limited, makes the cafe never a whit the ——_—_ J 
for there the Judges declare, that there may be an election 
after the eight days, and the limiting that time was to quicken 
them. Then obſerve the nd thoſe two Judges went upon 3 
they do not ſay it ought to be ſo at the common law, as doubtleſs 
they would, had they thought that the common law would have 
ruled it ; 1 law 2 for it, it was = reſort 
to any other ut the Judges in the caſe uncęſton 
ſa "that the mayor muſt be ra dap. a Am by the words 
the grant. So that they went by that rule which I have urged, 
which is the words of the grant} it is the charter muſt 
give the rule, as I have argued all this while. Now the 
words of the charter were, not appear in the report of that 
caſe, Perhaps there was an expreſs proviſion in the charter 
requiring the meeting of the aldermen b the ſummons of the 
mayor, and in his preſence z which if fo, then there is 2388 
it. And the drawer of the indictment againſt us has 
drawn it, as if the charter in our caſe did ſo require it too. But 
there is nothing to that prone z nay, as I have obſerved, there 
are concomitant clauſes give another conſtruction, and ar 
to the » Therefore the c Lawnce/ton differs from 
our's. But is another thing in that caſe and our's 


— — and of our caſe, and let them be CEP 
there will be a very wide difference between them. And 
therein I dare appeal to any rational unbiaſſed man in the world 


for the innocency of our — in the whole matter. 


The Mayor of Lannceſten happened to be in Londen at the death 
ef the alderman (to ſupply whoſe place there needed the election). 


(=) Hughes Ent. 293. "34 Co. 33. 0) . Roll. Rep. 373. 224- 11. 


1 0 


C15] 


Tus King, 
againſt 
Sin Ronge r 
ATxXINS 


AND Ora, 
8 


1 


0 SY 16] 


Fun ire 
Sin Roster 
ATE. . 
And Orrs. 


*[ 15] 


charter 
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He was not in the town that was to chuſe, whereof he was mayo? 
when the election was made, The aldermen were under 
apprehenſion that they ſhould be gut of a great omiſſion 
ect of their duty, and perhaps had ſome thought of their being 
an oath too, and that they might be liable to puniſtiment, if 
they did not chuſe within the eight days preſcribed by their charter; 
nay, it is likely they thought they could make no choice at all i 
they did it not within the eight days : though all this was but 
their miſtake of the law, yet it was very pardonable in them. 
The Judges in their reſolution upon that cafe rectify that miſtake, 
and a new election Is thereupon ordered by this Court. The 
mayor there was not 270 abſent, for he was at London when 
the alderman died: he was at a very great diſtance from his to 
too, vi. about two hundred miles, as I take it; fo that he could 
hardly hear of the death of the alderman in * the eight days time, 
and godown thither before the end of theeight days. There was no 
ate neceflity of an election fo ſoon ; and the aldermen had 


* 


1 one what they did out of a zeal for the public, though it were a 


zeal without knowledge. But I do not find that the void election, 
and the aldermen's meeting about it, was held a riet or an 
unlatuful aſſembly. No, they were not fo much as blamed for 
whit they Gly nay, ſure they were rather to be commended for 
their juſt intentions. But our caſe was quite another thing ; 
and all our circumſtances, ny bend. eee 
that appoints the manner of our election, we had, to our great 


— and upon good advice, drawn up in a ſpecial plea: for the 
9 jon 5 N upon the of the charter, find the 
conſtruction of them). How it happened I tell; but a 


udge ruled us to plead not guilty ; our cha e ſpecial pled 
ow. a little too late. It was a NN wy 
and fitter to be determined by the Judges than by a jury. 

But theſe in truth were our circumſtances, as I ſhall briefly 
relate them, and I am ready to make out the truth of them. An 
alderman of Bilal, though choſen, cannot officiate till he is 
fworn (a); he cannot be ſworn (by the expreſs words of the 

— the mayor and recorder both. I being the re- 
corder of Briſtol, happened to be there ſome time before the day 
of chuſing members to the Oxford Parliament, not long after Sir 

ahn Lloyd's death: I was indeed invited thither. Sir Richard 
Hart, the then mayor, and all of us (I think not one alderman 
abſent) were then met in THE COUNCIL CHAMBER; the uſual place 
for that purpoſe: we had nothing elſe to do; and it was moved 
that we might then make choice of a new alderman, while not 
only Mr. Mayor was preſent, but while the recorder was there 
too: ſo that the party choſen might inſtantly have been ſworn 
and entered upon his charge; for they have their diſtind wards 


() See Peter Pindar v. the King, be doly elected and ſworn, the , 
3. Brown's Caſes in Parliament, 173. though” duty elected, cannot act 
that where a charter directs tht the (worn, 2 

yer fall con: nue in cee till another | 


and 
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und the recorder many times comes not thither in a year or two; Tax Kins 


for I live miles from them, and 1 ſeldom above two 
nights args delivery ; but then (as it fell our) 1 was there 


againſt - 
Sta RonynP 


upon another occaſion. None _ it but Hr. Mayor, and ad Orazels 


he did it upon a ceremony and compliment, as he pretended, be- 


cauſe Sir John Lloyd (as he faid) was not yet buried. Out of 
reſpect to Mr. Mayor, we did forbear. ' 

Some good time after, and after Sir John Lloyd had been bu- 
ried, — unexpectedly to be there again ; and Ar. Mayor 


with us, and he was again preſſed to it, but wilfully went away; 
and we ſtill forbore. But that night ſome of us a writing, 
defiring 2. — — in it, that 
if he did not join, we w proceed without him, being the major 
s. Thi thee we had deg 0 hl in Kane 31 
it plainly appeared, deſign was ou the mayor's part; 
he knew I could not ftay, and he was deſirous to chooſe an the ab- 
lencol BRIE fe Movidy wes e 
perſon next in courſe to be n, and every way qualified, viz. 
I conſulted the charter, and found it as I 


Day. 
have now obſerved upon it, and was clearly of opinion, for the 


reaſons I have offered, that in ſuch circumſtances the mayor part 


The 


*(18] 


2 
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2 Kino The perſon is not ſworn to this day ; nor does deſire the office ; 
* againf © Hut rather declines it: being ir er br TR. CL 
* mayor this year $ put by i e is con 
ee. There has been anoter fine cle in his place, by the votes of 
ive only (Sir Ric e oboe Mong ada Jam ſure 
they are not major pars. 1 J,. Major choice nh fo who are 
Fuſtices well as Mr. A. 22 


as 
we, who are four of ſix, e the account 
of this election. — ne Mayor 


wiſely thought to but it does appear i 
— ought darkly couched in it; forit ſays, 6 
being recorder and aldermen; cum aliis aldermarinrs, did chooſe the 
alderman 3 that word © aldermannis,” in the plural number, 
See Rex . muſt be two more at leaſt. If it ſhall be rr 
Mayor and Al- chooſe an alderman but by the mayor's —— hol in his 


dermen of Car- | 
theſe miſchiefs will follow : That he wilt wholly govern 
_ of eleftions at hs ſingle will and pleaſure; fore that 


abe the tie d he n 
electors ſees his bwn opportunity and * Raye 
diced $6 en ein er refills todo i: time after — 
till ſuch as will not comply with him be out of the i (as the 
| recorder is very ſeldom there, and tarries but a night or two, and 
then is ina hurry of buſineſs; and moſt of the aldermen ate often at 
their ); the mayor will caft the choice upon whom 
i as in this caſe he has done; This r 


FE 


City. If it be id that in eaſe the mayor unreaſonably defer i 
we may complain to this court, viz. THE KING's BENCH, and 
have a mandamus, or apply ourſelves to the kin 33 
. be at ſo 

| charge and trouble ? And that" courſe is 5 


chance to be in a vacation enn as can be, 


. , Ho oo = £aco «a t@«f# i... .cT..C.< ad 
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electioh, though they divide in the perfor, yet the major pars ſo 
met ſhall make 1 election, and in law it ſhall be the choice 
of all preſent. at I muſt deny, for the words of the charter 


Tax Krio 


againſt 
Sin ona 
Artes 


are, that the 4 ſuperviventium ſhall make the choice; any Orne. 


that is, as I unde it, agree in their votes or voices in the 
party choſen; and ſo it was in the choice that we ſix made. 


This agrees with the rules of the common. law, in elections and 


leaſes to be made by corporations (a). And this agrees with the 


ſtatute of 33. Hen. 8. cap. 27. But if this ſhould not be law 


(as I take it is), yet the ſubſequent election of an alderman, made 
by the mayor and four aldermen more, cannot be good ; for 


; ; 
F 


though the mayor and ſeven aldermen were preſent at it, yet three 


of them did not join in going then to an election; for they had 
joined with us before in our choice, and therefore oppoſed any 
after-eletion to be made. But they have gotten a conceit 


them at Briſtol, that what is done in a man's preſence, where * 3 


preſence is required by their charter, though he difſent and oppoſe 
what is done, is th done. As inthe cafe of the ſwearing 
of an alderman, by the expreſs words of the charter it cannot be 
done but before the mayor and recorder both. This Sir Richard 
Hart was duly choſen an alderman long ago, but not ſworn until 
the laſt gaol delivery, when * we were going to try the felons, 
I being preſent, they thought that ſufficient to fatisfy the charter, 
and in a tumultuous manner, with an hideous noiſe, they cried out 
to ſwear him ; and this was not the uſual place neither for it. 
I oppoſed the ſwearing of him, and I will juſtify it that he was 


utterly unfit to be ſworn, by ſomething that happened ſince his 


being elected an alderman ; they would not hear me, but reſolved 
to proceed to ſwear him, becauſe I was preſent with the mayor. 
Thereupon I withdrew, and in my abſence they went on to ſwear 
him, and he now acts as an alderman, and as a juſtice of peace, 
under this colour. If no election of an alderman can be made 
but in the mayors preſence, it will be in the power of one ſingle 
pa (if he be obſtinate and wilful) to forfeit the charter. 
or if he find the aldermen like to chuſe contrary to his mind, 
he need but withdraw, and all the reſt are ar FIT? perſons, 
and ſo there ſhall be no election in any reaſonable time, and 
thereby the liberties forfeited. If this abſolute power allowed to 
mayors may ſerve a politic turn for once, it may do as much 
miſchief another time ; for he may be of a contrary and croſs 
humour to what may be deſired. And he is not a perſon nomi- 
nated by any ſuperior power to that place, or impoſed upon the 
corporation, but choſen from amongſt themſelves, and choſen b 
themſelves. . But though they chuſe him, yet it is not ſafe to truſt 
all the liberties of the city in the breaſt of one man; for one man 
may eaſily change and be wrought upon, where many cannot, 
It is better ta truſt twelve than one. The right of election is a 
very tender thing; and it is a maxim at the common law, 


© (a) Sev Dyer, 247. pl. 74. and Sir John Davies* Rep. 47. 
Vor. III. GF and 
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Tus Kine and ſtrengthened by ſeveral acts of parliament, that elections 
* ſhould be free. By the ſtatute of Weftminfler the Firſt, in the 
Ares time of that wiſe and excellent ki dward the Fin (a), it is 
aud Orrs. enacted, * that elections be free.” And it forbids, „under a 

3 Mod. 36. grievous _ (thoſe are the words), that nu haut home,” 


1, Mod. 19% with the waxim of the common law. Now if the mayor ſhall at 
Cornyns, 86, "three ſeveral times refuſe the advice and deſire of the aldermen, 


240. and, ing that they can make no choice without him, refuſe to 
1. Stra. 314. join with them till he ſees his own time and advantage, he will have 
385. is own choice, do what can; for before they can complain 


1. L. Aa 15. of him (which is a work of time and charge and trouble) he will 
have done his work, and ſo prevent them. And then where is 

* [ 22 ] the freedom of election? This could never appear more plainly 
than in this caſe of our's, where the election by the majority is (et 
— ay ok ©. aw 7 ef pgs Fw e& by 

Ar. Aayor only, is which carries it. It plainly appears that 

we had no ſiniſter deſigu to — — th 

we did all we could to get him to join with us, and he thrice 
denied us; but it as plai y appears, that the mayor had a deſign 

in to do it till ſome of us muſt be gone, and then to fteal 

an election behind our backs, by a leſſer number, when he had the 


Hy 


Alter all that T have faid I do agree, that had eleven aldermen 
of us gone about an election without ſo much as ing the 


fefaſed, £ ben tis aniyor had been connbbotalty xhfine'; or had 
wie 1 Bis appeared 
made a choice ſubject to the leaft exception, and had he not 


tion of the charter, and N 
act with force and 
1. Mod. 10% „iclence (c) ; neither are we AN UNLAWFUL ASSEMBLY, for that 
k. 63 s, where there is an intent to do an unlayful act, but fill with 
force and violence, but they go away without doing it, as appears 

by Poulten (d). And in the election we be adjudged 

duly made, then the pretence of a riot vaniſhes of itſelf, as is 

(a) 3. Edw. 1. c. 5. (4) Pulton de Pace et Regis, pag. 25. 

6) 2 laſt. 169. 1. Hawk, F. C. ch. 65. . 9. 
N ) 2. Hawk, P. C. ch. 65. l. Hh 
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held in Eden's Caſe (a). If the indiftment be void for the prin- Tux Kine 
cipal matter, which in the caſe there was an unlawful entry . Ks. 
againſt the ſtatute of 8, Hen. 6. c. . where that ſtatute was zes 
mi{-recited, they were not allowed in that caſe to ſtand upon the n Orgas. 
riot. 11, Mod. 113. 

I have but a ſhort word more. I have been the Rrcon7 n 55% 
of Briſtol theſe one-and-twenty years, longer 1 think than any [231 
man can be remembered. I have ſworn all the aldermen that are 


dead. I can fay it without vanity, till the time of this 
election of members to the G Parliament (which I ſought 
not) I had the good will of all fides, even of this Afr. Mayor, 


I ſubmit what I have faid to the Court. 
Whereupon THE Court arreſted the judgment (5). 


: jr manga mi Show. 238. z and the judgment in the 

5) The caſe was adjourned ; and, principal caſe was arreſted 3 $. C. Tre- 
on being moved again, Tun Couxr main, 233. But Sir Robert Athins, on 
agreed the indictment was bad, for want the perſuafion of his friends, immediately 
ot a recital of the letters patent, 8. C. 2. reſigned the 


Lord Grandiſon againſ{ Counteſs of Dover. Caſe 3. 


PROHIBITION.—The caſe was, Charles Heveningham died An adminiftra- 
; inteſtate, leaving an only ſiſter Migail, then an infant. The den durante mi« 
Counteſs of Dover, who was her great-grandmother, came into Mints | 
the prerogative court, and prayed to be affigned her guardian ex fan. grand. 
officio, which was granted, thereupon ſhe obtained adminiſ- mother of the 
Ca durante munore _ Afﬀerwards my e Grandifon 1 ought 
rought a prohibition, ing that the court ted ad- * 
mini tation upon a — x0 3 grandfather to the children, — > 
and ſo nearer. of kindred, prayed that adminiſtration. might be thegrandfather, 
committed to him. The Lady replied, that it was oa after merely becauſe 


great deliberation, and without any ſurprize ; and upon this a de- de h nearer. of 


murret. for this 
; | kind of admi- 
The queſtion was, Whether this adminiſtration was well grant- hin d not 


ed to the lady? 


6. f. . 3.—S$, C. Skin. 155, t- vent. 219- 1. Sid. 281. 1. Browul. 31. Hob. 250 

12. Mod. 436. 616. Stra. 89. 956. . Com. Dig. 262. Fitzg. 163, 20. Andr. 44. be. 

3. Bac. Abt. 335. Rich on Wills, 85 1. Per. Wms. 43 767. Cowp. þ 4 
2 | 


n om moo dr e e * 


— 


- 0 
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De It was argued now by Dx. MasrER for the plaintiff; and afo 
aer terwards bꝝ a — r on the Lin fide, in Hilary Term 
CounTus or following; and by Dn. Reines, and SX WILLIAM WII- 
Dovex, LI Alis, -for the defendant. | | 
LP The civilian argued, That the father of both the children 
died inteſtate, and that their mother adminiſtered, and afterwards 


2441 made a will of which ſhe appointed my Lord to be executor, 


and thereby committed the infant to his cuſtody ; which being in 
fact true, the curatorſhip of the living child, by the civil law, 
draws to it the adminiſtration of the eſtate of the dead child. 
The ſtatute 12. Car. 2. © 24. ſ. 8. empowers the father by 
deed or will to diſpoſe the cuſtody of his child under age to any 
in poſſeſſion or remainder, who may take the profits of his lands, 
and poſſeſs himſelf of the ſaid infant's perſonal eſtate, and bring 
actions in relation thereunto, as a guardian in ſocage might have 
done. And wherever a father or mother (a) has made ſuch a dif- 
ition, a Judge cannot aſſign a guardian. The ſpiritual courts 
have power to repeal this adminiſtration granted to my Lady 
Dover; the right is not in queſtion, for whoever has it reaps no 
advantage, becauſe it is for the benefit of the infant; the conteſt 
is, Who ought to be admitted by the ſpiritual court to adminiſter ? 
It cannot be denied but that the great-orandmother is a degree 
more remote than the grandfather : if therefore that court 
entruſted one who ought not to have adminiſtration, they have 
an undoubted power in ſuch caſe to make an alteration, If my 
- Lord had been adminiſtrator, it had been agreeable to the com- 
mon law, for he is guardian in ſocage durante minore tate. 


3. Mod. 24. E CONTRA it was ſaid, That my Lord was really indebted 
37 led. 2x, to the eſtate of the infant inteſtate; and therefore, as this caſe is, 
205. 386. the ſpiritual court ought not to repeal the adminiſtration once 
11+ Mod. 145. granted, for it is for the benefit of the infant. It is not material 
223. who ſhall be adminiſtrator; for he who is fo durante minore ætate 
2 hath no power over the eſtate; he is only a curator in the civil law, 
226. 30% which is in the nature of a bailiff in our law, who hath only power 
Fitzg.120.125, to ſell bona peritura. Probate of wills did not originally belong 
2. Ld. Ray. to the ſpiritual courts de jure; they had that authority per 22 um 
262. 335- regis et magnatum : and as thoſe courts had not original juriſdiftion 
2. Ld. A in ſuch cafes, ſo they had no power to grant adminiſtration till 


2077-481, enabled by the ſtatute of 31. Edv. 3. C. 11.3 for before that time 


52. the kings of England by their proper officers ſolebant capere bond 
. ] gnteflatorum in manus ſuas (6). * It is plain that the ordi had 
25 | : 

no power by the common law over an inteſtate's eftate, for be 
eto * d not maintain an action to recover any part of it. Now if 
Comyns, 3. x7. the law had given him a power over the goods, it would likewiſe 


110. #50. have given him an authority or remedy to recover them. An 
24. Peer, Wes. action would have lain againft him at the common law, and by the 
2 Wits, ſtatute of 13. Edu. 1. c. 19. which was made in affrmance 


* 337+ 2 Ruere of the mother. Note ts Fun e 
G) 9. Co. 36. 2. Bac. Abr. 398. 


thereof, 
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thereof, if he had poſſeſſed himſelf of ſuch goods, and refuſed to Les? 
pay the debts. - Then fince he hath no original power in this caſe, S nnter 

and this being a ſpecial kind of adminiſtration, when he hath once Fu 6 
executed that power he ſhall not repeal it. WS 1 


And THE CouRT inclined to that opinion (a). Vide g. G. 

Henflow's Caſe. e me? |; 
(a) The adminiſtration durante mi- ſon, in order to obtain a conſultation, , _  .. 

nore State was granted to Lady Dover. declared; to which declaration Lady 

A ſuit was inſtituted in the ſpiritual Dover demurred. Tun Cour, on 

court by Lord Grandiſen, praying that the firſt argument, inclined that the 

theſe letters of adminiſtration might be prohibition ſhould ſtand, but they took 

repealed, and adminiſtration granted to time to conſider, and, after hearing a ſe- 

him as being nearer of kin to the inteſtate. cond argument, were of the ſame opi- 7 

Lady Dover applied for a prohibition, nion; but it does not appear that any 43 4 

which was granted ; and Lord Grazdi- judgment was given, 8. C. Skin. 256. 20 


Memoranda. Caſe 4. 
NOTTINGHAM, Lord Chancellor, died in the vacation Nose made 
after this Term, and 81x FRANCIS NoRTH was made Lord Lord Chancel. | 
Keeper of the Great Seal, — have ho 
| | ceaſed. 2. Show, 252. T. Jones, 231. Ray. 474+ 


Sm FrAncis PEMBERTON, Chief Fufticeof the King's Bench, Pruzzzrox 
was made Chief Fuftice of the — ac — —— 


* Common Pleas, —2. Show. 252, T. Jones, 231. 


Sm EDMOND SAUNDERS, on the firſt day of the ſucceeding aunenze 
Hilary Term, was created a Serjeant at Law, and made — 
Chief Juſtice of the King's Bench, in the room of Six FRANCIS Kings Bench. 
PEMBERTON, The motto on his ſerjeant's rings was, © Principt bo. 5 
« fic placuit.“ | | T. Jones, 231. 

| Skin. 122. Ray. 478. 

SIR WiLLiam DoLBexn, in the vacation after 34. & 35. Dotnrwdil. 

Car. 2, was diſcharged from his office as Judge in the Court of e. 


King's Bench. - 2. Show. 283. 
Raym. 496. 


SIX FRANC1Is WYTHENS was made a Judge, in the of WrTuzxs 
Sis WILLIAM DoLBEX, and on the firſt day of Eaſter Term was _ a judge of 
made a Serjeant, and gave rings with” this motto, Regi lex 2 
« placuit.”, He was ſworn in on the afternoon of the ſame day * 43. 
at the Lord Keeper's houſe. - 
SIR EDMOND SAUNDERs, Chief Fuftice of the King's Bench, DeathofSaux. 
3 a ſtate of ill-health, died on Tueſday 19. Tune an-. 
5. Car. 2. about ten o'clock in the forenoon, at his at 2. Show. 298. 
arſon's Greene | 398. | 
— ; T. Jones, 234+ 
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sn Faren Sik FRANCIS PEMBERTON, in the vacation after 7 rinity Ferm 
PzAMBLE TON Car. 2. after ſelling the place of Sir Thomas Robinſon, one of 
— Prothonotaries of the Court, was diſcharged from the office of 


. 1. Chief Fuſtice of the Common Pleas. 
D Ma. Jus ricx Joxss was made Chief Fufticeof the Common 


uſtice of i r 1 
— bh Pleas, in the room of Sir Francis Pemberton. 
a. Show. 311. T. Jones, 234 Skin, 122. 


Jeryrzirs - Stx GrorGt JEFFERIES was made Lord Chief Juſtice of 
1 — _ King's Bench, in the place of Sir Edmond Saunders, — * 


Wes kewar HoLLowar and WALCoT were made Judges of the King's 


and WaLcor 


* 


MICHAELMAS 


] 


MICHAELMAS TERM, £ 
The Thiry-Fifth of Charles the Second, 


I N 
The King's Bench, 


Sir George Jefferies, Kut. Chief Fuffice. 
Sir Francis Wythens, Knit. 

Sir Richard Holloway, Kut. > Fuftices. 
Sir Thomas Walcot, Kut. 

Sir Robert Sawyer, Kut. Attorney General. 
Heneage Finch, E/q. Solicitor General, 


, * — 
* 
-. * 1 
* > 


155. 0¹8⁶ʃ 

Roe againft Sir Thomas Clargis. Qiuſe 5. 
RIT or ERROR, upon a judgment in the common pleas, It is achonable 
W in an action upon "the —— wherein the plaintiff de- c ©! © privy- 
E 2 


council in Ireland, and that he was a deputy lieutenant of the of a county, or a 
county of Middleſex, and had ſerved in ſeveral 1 far jaſice of the 
the borough of Chriſt Cburch in Hampſhire ; and that the ki — 
having ſummoned à parliament to meet at 23 he 44 8. c. Ray. 482. 
ſtand to be a member of that borough, and that the defendant C. 3. Lev. 30. 
Roe did then ſpeak theſe words of him, viz. „He,“ meaning 33 C. Skin. 68, 
the plaintiff, © is a papiſt.” Upon a trial there was a verdict, 3 4 


and a judgment for the plaintiff, | 280. 
8 S. C. 2. Show 
The queſtions were theſe: 250. : 
FixsT, Whether the words, abſtracted from the offices ſet hy hog Abe 
forth in this declaration, are actionable or not? 36. y 
SECONDLY, Whether they are actionable as joined to thoſe ©: ne yok 
un Salk. 694. 
to. Mod. 1 


$tra. 617, 1A. Ray. 1369. 2. Bl Rep. 73 
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SIR FRANCIS WINNINGTON, for the plaintiff in the 
held the negative in both paints. — FIR sr, The, word & papiſt” 
is not defined either by the common law, or by the ſtatutes of this 
realm ; for from the of the queen to the twenty-fifth year of 
Charles the Second it is not to be found what à papiſt is. There 
are ſeveral ſtatutes between thoſe times which provide againſt the 


- Juriſdiction of 1A Pops, and which inflict particular puniſh- 


ments upon committing offences therein prohibited, but none of 
thoſe laws give any definition of a AIs T. * If by a papifft is 
meant him who n of TRE Porz, it was 
puniſhable before the Reformation to be of a contrary opinion: 
now in the vulgar acceptation of the word, a man may hold the 
fame opinion with THE CHURCH oF Rome, and yet not profeſs 
the popiſh religion, ſo as to bring himſelf in danger of any of the pe- 
nalties in theſe laws. There was never yet an indictment againſt a 
rn for being a papift, but many have been indicted upon the 
breach of thoſe laws made againſt recuſants, by which they in- 
curred the penalties thereby appointed. In AMichaelmas Term 27. 
Hen. 8. pl. 14. b. an action on the caſe was brought in the com- 


mon pleas, for 2 the plaintiff © heretic;” and WiL- 


LOUGHBY,'the king's Serjeant, argued that the action would not 
lie, becauſe. the word did import a ſpiritual matter, of which the 
temporal courts had no knowledge; and of that opinion were 
F1TZHERBERT, Chief Juſtice, and SHELLEY, Fuftice - the ſame 
may be faid in this caſe, that the word © papiſtꝰ relates to ſome- 
thing which is ſpiritual, of which this Court hath no cognizance. 
Words which are actionable muſt immediately injure the perſon 
of whom they are ſpoken, either in his profeſſion, or bring him 


in danger of ſome puniſhment; as to call an attorney © bribing 


knaye, which are adjectively ſpoken, yet it is an injury done to 
him in his profefſion (2). It was faid at the trial in the common 
pleas, that it is actionable to call a man © papiſt” at this time, 
though it might not be ſo at another time. This ſeems to be a 
very vain aſiertion, for though the times may alter, the law is {till 
the ſame. It would be a very great inconvenience, if men ſhould 
be deterred by actions to call another o_ « a papiſt,” = this 
would be an encouragement to popery, a check upon pro- 
teſtant religion, to puniſh the 2 thereof for ſaying a man 
is © A papiſt, who 1s really fo both in his j t and profeſſion. 
But admitting the word to be actionable, it is not ſo before con- 
viction, for it is very improperly uſed, and of no ſignification or 
Aſęredit before that time. 

SECONDLY, Theſe words are not actionable as coupled with 
his offices, becauſe he hath alledged no particular damage or lols, 
and his offices.are only honorary, and of no profit, and therefore 
he could receive no damage by ſpeaking theſe words, if true, 
when they in po ſort relate to his offices, and are too remote to 
be applied to them. . 


(a) Hob. 8. 1. Barnes, 340. 4. Term Rep. 366. 


Mz, 


* 
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* Mz. RockgR NoRTH;, 7 contra. —FIRs H, The NEW IFAY Nor 
actionable i in themſelves, for they ſcandalize the plaintiff in his re- — 8 
putation, and may be a means to bring him to corporal puniſh- — 
ment; for by ſeveral acts of parliament man are in- ** 


flicted upon popiſh recuſants, which is the thing with a pa- 
piſt; —. are diſabled from holding any office or emplo 
the ki (a); they are not to come into the king pence (3), 


or within five miles * the city of London (c); — the calling 
him © papiſt” ſubjects him to the 8 of being indicted — 2 
traitor, for the words are ſynon enry the Eighth 
took upon him the ſupremacy which THE i ook had unla 
uſurped there were certain papiſts in thoſe days who called them- 
ſelves Roman Catholics,” that they might be 8 — | 
thoſe who bore allegiance to their lawful | 

lation was afterwards changed 1 e > Pognd cmp gin. | 
both ſignify the ſame thing, The objection that though — ro. Mod. 11 
change, the law is ſtill the ſame, may receive this anſwer, that 197. 
when the force of words is with the times, thoſe words * 
ſhall be actionable now, which were not ſo at another time (4); 
as for example, the proper and genuine cation of the word 
« knave” is 3” bo forward, but now the times have altered the ſenſe of 


that and made it to be a term of reproach : ſo that it is ation- 
able to an attorney * knave,” who is but a ſervant to his client. - 
Then as to the obje jon that the word popift”” is not: defined Tranny ate, 


in our law, there is' 4 ſtatute which diſables a man from havi 
any office whatſoever who ſhall affirm the king to be a papiſt 15 25 
that is, a perſon who endeavours to introduce popery. 


SECONDLY, But if the word © papiſt is not eagle of it= 
ſelf, yet as coupled with his offices it is otherwiſe, and the plain- 
tiff rhay well maintain this action. 


A wisreciennd Connryt ks 2 mh 
was affirmed (J). x 


(a) By 2 « Fac. 1. c. 5. 45. See 
1. — 2 4105 

() By 3. Jac. 1. & 5. C Ses 

30. Car. 2. f 2. 6. 5. .. 6. and 
1. Hawk. P. C. 35. 

(e) By 3. Face. 1. c. 5.1. 4. And ſee 7. 
Dougl. 593+ that on account of the 
penalties to which a papiſt is liable, a 


2. Sn. 223%. 


0 Thos ada pale; and not wenn ' 
« friend 


witnels ſhall not be put to anſwer 

whether he is a papiſt or not.. 
(4) It is ſaid to have. been decided, 

in the caſe of Savage v. * 


- aQtionable to ſay of a juſtice of peace and 


deputy licutenant of a county, He isa 
«© Facobite, and for bringing in popery to 
n 


—— 
4 5 p 


- ——— —— —_— ere 2 8 
. " ” = -&. * . 2 


5 The queſtions were, \ 
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Caſe 6. Malloon againf Fitzgerald. 


if» ber fttle ERBOn of a judgment in Jreland, for lands in the county of 


8 Waterford, The caſe upon the ſpecial verdict was thus: 


of himſelf for Jahn Fitagerald was ſeiſed in fee of the lands in queſtion. 


mie, with re. He had iflue Katherine his yy ne. He, by leaſe and releaſe, 


einde in tail made a ſettlement of thoſe u 

onlydavgh- N pon the Earl of Offory and 
— other truſtees therein named, and their heirs, to 44 of him- 
withthe conſent ſelf for life, and after his decezſe to the uſe of ® his daughter 
of the truſtecs, Nurberine in tail, © PROVIDED that ſhe married with the conſent 


marry a peri®®' of the {aid carl and the trufees, or the major part of them, or 


mily, or a per- © their heirs, ſome worthy perſon of the family and name of Fitz- 
fon who ſhall © gerald, or who ſhould take upon him that name immediately 
take upon him "© aſter the marriage; but if not, then the faid earl ſhould appoint 
co Ig and raiſe a portion out of the faid lands for the maintenance of 
whe oer 10 © the faid Katherine, with a remainder to Letitia in tail.“ Jabn 
raiſe a portion Fitzgerald died, his daughter being then but two years old. She 
for the mainte- afterwards at the age of fourteen had xatice of this ſettlement, but 
_ of "+ not by the direction of the truſtees. On the 2oth of March, in 
canghters der ju the ſixteenth year of her age, ſhe married with the plaintiff, 
tail to go to Edward Villiers, Ele without the conſent of the truſtees, or 
voter; the e- the major part of them; and her huſband Afr. Villiers did not 


. upon him the naine of Fitzgeralh, 


x 


a perſon bote. F157, Whether the eſtate limited to Katherine be forfeited, | 
— 8 ant Without notice given to her of the ſettlement by the . truſtees 
take upon him themſelves ? . ' 14 

the fume pe,  SECOXDLY;; Whether" ber eſtate be not determined by hep 
vious to the marrying Ar. Villiers without their conſent? 7 
22 And it was argued, that the eſtate tail was determined. 
ſe.tlement, but _ And firſt as to the point of notice, It is not neceſſary; to be 
nagen tem. given to the daughter, becauſe the father had not made it in the 
ſclves ; for ex- ſettlement. He might diſpoſe of his eſtate at his pleaſure, and 
preſs notice is having made parti limitations of it, there is no room now for 


 pecellary, where the law to interpoſe to ſupply the deſect of notice in the deed. 


And to this purpoſe the M. London's Caſe was cited, which 
condi- ayer . 
— which goes Was thus: Gorge 1424 certain 9 — in truſt to his ex- 
in reſtraint and ecutors, and their heirs, upon condition to pay money to ſeveral 
abridgement of charitable uſe; which if not performed, then he deviſcd them over 
— ewe to his heir in tail, upon the ſame conditions; and if not performed 
8. C. Skin. 125. 179. S. C. 2. Show. 315. 8. C. 1. Eq. Abr. 333. 1. Vent. 199. 1. Mod. 36. 
1. Lev. 21. Raym. 236. 2. Chan, Rep. 26. Lane, 60. 2. Ch, Caf, 116. 8. Co, 92. 
1. Vezey, 387. 2. Ack. 242. 2. Com, Dig, Condition (L. 3.). 3. Bac. Abr. 23. 
4 Bac. Abr. 323. 11. Mod. 48. 


by 
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years paſſed. 
Mayer of London action, ſuppoſing he had a right 
en 7 Ap gangs. 5am — — 
* ” had n 


the deviſe or breach of the truſt till after the 
which ſhews, that notice ® was not neceſſary; for if it 
ſo when his title accrued, he could not have been barred 
fine (a). As Katherine the daughter takes notice 
ſhe hath inthe land, ſo as to purſue a proper pemedy 
ſo ſhe ought to take notice of the limitations in 
and hath the fame means to acquaint herſelf with the 
T 
inder. du a promiſe is to indemnify another 
bonds which he ſhould enter into for @ third perſ 
an action is brought againſt him, wherein the plainti 
that he was bound accordingly, and not fayed harmleſs, 
the 


hay 


ns who ſurrendered to the nfo of ee 
is middle ſon in fee, upon condition to pay i 
at full age, which were not paid ; 
judged that his eſtate was not determined upon non 
performance of this condition without an actual demand and denial, 
and that he was not bound to take notice of the full age of his 
ſiſters, yet this is not an authority which can any-wiſe prevail in 
this cale, becauſe it is a condition to pay legacies, which is 2 
thing in its nature not to be paid without a demand, which i 
notice (c). In all caſes where conditions are annexed to 
to pay there notice is neceſſary; but where eſtates are 
pon the performance of collateral acts, it is not neceſſary, 
And this has been held the conſtant difference. So is the caſe of 
Fry v. Porter (d), which was this: The Earl of Newport had 
two daughters, and he deviſed Newport Houſe to the daughter of 


8 
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T 
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vided and upon condition that ſhe marry with the conſent f 


his eldeſt daughter in tail, which ſhe had by the Ear! of 
cc 
« 


mother and two other truſtees, or the major part of them; 
if not, or if ſhe ſhould die without iſſue, then he deviſed the faid 


(a) The Mayor of London v. Alford, (5) Cro. Jac. 432, Hob. ones, 
Cro, Car, 576, S. C. Jones, 452- it „ Poph. 3 ha 
was unanimouſly reſolved, that the a ; 
limitation over to the Mayor of London 56. But if the deviſe had been to the 
was void, it being a poſſibility upon a elde fon, then it had been @ limitation 
Pelibility; but the queſtion whether the annexed to his eſtate, and not a condition; 


want of notice would aid was not, ſays becauſe if it had been u condition, it would 


Croke, * fo unanimouſly reſolved ;** and have deſcended upon the heir, who could 
Sir William Jones ſays expreſsly, that not be fued for the breach. Note to the 
upon this point the Judges gave no api- Forts En1T1ON. 

nion. See Fearne on Con. Rem. 276, (d) 1. Mod. $6. 300, 2. Vent. 199. 


1776 Rep. Chan, 140. Poph, 10g, 
| houſe 
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Maztoon houſe to George Porter in fee, who was the ſon of his 

daughter, and who had married one Thomas Porter without het 
rere. nther's conſent 3 the Lady Ann Knowles, the firſt deviſee, mar- 
— ried Fry without the conſent of her grandmother or truſtees; 
and it was adjudged againſt herupon point of notice, that it was not 
,” becauſe her grandfather had not appointed any perſon 
to give notice z' he might have impoſed any terms or conditions 
*{ 31) upon his own eftate, and all parties concerned had the ſame 
. means to inform themſelves of ſuch conditions. The third 
reſolution in Frances Caſe (a) comes neareſt to this now in 

queſtion ; it was in replevin the defendant avowed the taki 
Aamage feſant ; the plainff pleaded in bar to the avo | that 
R. Frances was ſeiſed in fee of the place wHERE, &c. and deviſed 

| it to John (who was his eldeſt fon) for fixty years, if he fo ] 
lived, remainder to Thomas for life, and that Jobn made — 


to the plaintiff for a year; the defendant replied, that after the 
deviſe R. Frances made a feoffment in fee of the ſame lands, 
amongſt. others, to the uſe of himſelf for life ; then as to the other 
lands, to divers uſes contained in the deed ; but as to thoſe lands 
in which the diſtreſs was taken, to the ſame uſes as in the will; 
in which conve there was this proviſo, „That if John 
«ſhould diſturb his executors in the quiet enjoyment, &c. or if he 
<« ſhall not ſuffer them to carry away the goods in his houſe, then 
c the uſes limited to him ſhould be void :”* he did hinder the 
to carry, away the yet it was adjudged that he 
keep his eſtate, becauſe being a ſtranger to the feoffment, 
he ſhall not loſe it without notice of the proviſo. - But, in anſwer 
to that caſe, notice was not the principal matter of that judgment; 
it turned upon a point in pleading, for the avowant had not ſhewed 
any ſpecial a& of diſturbance ; and a bare denial, without doing 
any more, was held to be» no breach of the condition. © Some 
| dne prove notice neceſſary; as 
-where tenant for, life of a manor to which an advowſon was appen- 
dant did, in the year 1594, preſent Durſton, who neglecting to 
read the Articles was deprived nine years afterwards by the 
ordinary, at the ſuit of the patron who preſented him, who alſo 
died two years after the deprivation z then the queen prefented b 
lapſe, whoſe preſentee was inducted, and fix years afterwar 
Durſten died, after whoſe death he in remainder preſented Green; 
now though the patron was a party to the. ſuit of deprivation, 
and thereby had ſufficient notice that the church was vacant, yet 
it was adjudged that a lapſe ſhould not incur but only after notice 
iven by the ordinary himſelf, and not by any other perſon hat- 
; hos (6). But this caſe may receive this anſwer, viz. That 
notice had not been neceſſary at law; but it was provided by a 
particular act of parliament (c), that no title by lapſe ſhall accrue 
upon any deprivation but atter fix months notice thereof given by 


* 


r 


* 5 8. Co. 90. | (4) Green's Caſe, 6. Co. 24. & C. Co. Ent. 686. 
&) 13. Elin. c. 22 ; | 


_ - 4 the 


. 
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the ordinary himſelf to the patron. It is true, the law is MaLLoox 

tender in diveſting the rights of the ſubject; — againſt 

created by the act of party, and reſtrained by particular FiTS6srALDL 

limitations without any appointment of notice, there the law will 

not add notice and make it neceſſary, becauſe the perſon who made 

ſuch a diſpoſition of his eſtate might have uu it upon what 

conditions he pleaſed. Therefore it may hard that this 

eſtate ſhould be determined by the neglect or omiſſion of the 

truſtees to give notice of this proviſo ; but it is apparent, that - 

it was the intent ofthe father it ſhould be ſo; for by this limitation 

the eſtate is bound in the hands of an infant: the reaſon is, 

becauſe there is a privity between an heir and an anceſtor, and 

therefore the heir is bound to take notice of ſuch conditions 

which his anceſtor hath impoſed on the eſtate. * 
SECONDLY, This eſtate is determined by the marriage of the 

daughter with Mr. Villiers, becauſe there is an expreſs limitation 

in the deed for that very purpoſe ; ſhe is enjoined to marry a Fitz- 

gerald, or one who ſhould take upon him that name, which is 

ſtill more extenſive ; and ſhe having neglected to do the one, and 

her huſband having refuſed to do the other, the aunt in remainder 

ſhall take advantage of this non- performance. And it is this re- 

mainder over which makes it a limitation; for if it had been 4 C 

condition, then the intent of the father had been utterly defeat- > 

ed (a) ; for none but the heir at law can enter for the breach of 

a condition, and ſuch was Katherine in this caſe, The proviſo in 

this deed depends upon another ſentence ——— going before, 

to which it hath reference, and then by the expreſs reſolution in 

CromwePs Cafe (B, it is a limitation or qualification of the eſtate, 

and not a condition, which eftate is now determined without 

entry or claim. | 


It was argued, ? contra, that in this caſe three things are to be 
conſidered:—FirsT, The nature of the proviſc ECONDLY, 
That notice is abſolutely neceſſary — THIRDLY, That the notice 
given was not ſufficient, being not ſuch as is required by law. [330 


As to the inst, The very nature of this proviſo is condemned x. Vern. 20. 83. 
by the civil law; and, becauſe it works the deſtruction of eſtates, 223. 354. 412+ 
it — never been favoured at the common law. All conditions 1 223. 
to reſtrain marriage generally are held void by both laws; fo like- pre- 
wiſe are ſuch which reſtrain people — without the 2 
conſent of particular perſons; becauſe they may impoſe ſuch hard 12. Mod. 782. 
terms before they give their conſent, as may hinder the mar- Gilb. Ed. Rep, 
riage itſelf ; and therefore a bare requeſt of ſuch, without their 83 
ſubſequent aſſent, has been always allowed to preſerve the eſtate. Cages — 


SECONDLY, And which was the principal point, notice in this ES 284. 
caſe is abſolutely neceflary, both by the intent of the father, and 2. pr, Was. 
| | 626). (628). 
(4) 1. Vent, 2025 Owen, 112. 8. C. Jenk. 272, 8. C. 2. And, i. COR * 
Goldſb. 152. Lit. ſect. 723. 8. C. Moor, 471. 8. C. Savil, 113.3 
(5, Cromwell v, Andrews, 2. Co. 69. and Co. Lit, 103. 
| ] ö by 


Firzcizaid. 


12. Mod. 414. cording to the letter of the law. As in the caſe of Eyes 
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the law makes an equal interpretation; viz. uſes; wi 
of parliament, in which if the intention of the parti 
the law-makers can be diſcerned, the cafes which ſeverally fall 
under the direction of either ſhall be govetned by the intention; 
without reſpec to the diſagreei 2 
will ſupply the defect of words Ives. The Books are full 
of authorities where conſtructions have been made of 
parliament according to the intent of the makers; and not ac- 


* 


in the Commentaries (a), where the huſband and wife lev 
Kine of the lands of the wife, and declared the uſes to their 
in tail, the remainder to the heirs of the wife, they had 
the huſband died ; the widow married a ſecond huſband; and 
and his wife join-in a ſecond fine, and declared the uſes thereof 
themſelves for life, the remainder to the huſband and his heirs 
ſixty years, the remainder in tail to their iſſue, the remainder 
the heirs of the wife; the iſſue of the firſt huſband entered, ſup- 
poſing the eſtate had been forfeited by the ſtature of 11. Hen. 7. c. 20. 
which enacts, "That if a woman hath an eſtate in dower, or in 
« tail, jointly with her huſband, or to herſelf, of the inheritance 
« or of him, and ſhe doth, either ſole or with another 
4 diſcontinue, it ſhall be void; and he in the remainder 
U may enter! Now this caſe was directly within the words of 
the ſtatute, for the woman had an eſtate tail in poſſeſſion jointly 
with her firſt huſband, which ſhe had diſcontinued by joining in 
the fine with her ſecond huſband ; but yet it was adjudged no for- 
feiture, becauſe it was not within the intent of the ſtatute to re- 
ſtrain women to diſpoſe of their own eſtates, but only ſuch as 
tame from the huſband. So here, uſes are in the e of pri- 
vate laws, and muſt be governed by the like intention of the 
ies i no it is not to be ſuppoſed that the father did intend to 
diſinherit his only daughter and heir without notice of this ſettle- 
ment; therefore though he had not appointed any perſon in parti - 
cular to give her notice, yet it muſt of neceſſity be preſumed that 


F 
3FE 


88 


*[ 341 his intention * was, that the ſhould have the eſtate, unleſs ſhe had 


3- Peer. Was. 
7 


refuſed upon notice to comply with thoſe conditions impoſed upon 
her. Now the daughter being heir at law, and ſo having a good 
title by deſcent, if there be any conveyance made by her anceſtor 
to defeat that title, and to which ſhe is a ſtranger, the ought by 
the rules of law and reaſon to have notice of it ; and fo is the ex- 
preſs reſolution in Frances Caſe (b, where the deviſe and the 
feoffment were both made to the heir at law : and the reaſon why in 
the caſe of Fry v. Porter (c) notice was not held was; 
becauſe the deviſe was to a grand - daughter, who was not heir at 
law; for the Earl of Newport had three ſons then living, and 
therefore the parties whom it concerned had the ſame means to 
inform lves upon what conditions they were to have the 
q | q 


Plowd. 463. b) 8. Co, (e) 1. Mod. 88. 
(s) part 2. 463. (5) I ) Trane 


Aebi Dem, 33, Gk ih 


_ 8 


proviſo be- 


their. conſent canpot be required, and the ight have the conſent 
of their heirs. Ar. Franklyn, who was the huſband of Lettia 
the aunt in remainder, hath likewiſe forfeited that eſtate which 
he hath, or may have, in right of his wife (if ſhe had any right), 
by not taking upon him the name of Fitzgerald; for it the fa- 
ther would have diſinherited his daughter for non- performance of 
this proviſo, à fortiori he ſhall be intended to diſinherit his ſiſter 
for making his defire in the ſettlement of his eſtate. 


In Eafter Term following judgment was given, That the eflats 
3 for want of notice, according to the re- 
ſolution in Frances s Caſe (b). a 
(a) 6. Co. 44 | 400. See alſo Mr. Hargrave's Notes, 

(5) See the caſe of Barſeton v. Co. Lit. 202, 203, 204. ; andthe caſe of 
Humfrey, Ambler's Rep. 256. ; Scott ervey v. Aſton, in Mr. Roſe's edition 
v. Tyler, 2. Brown's Caf. Chan. 431. to Comyn's Rep. 726, to 787. 


| - Er 26S 
| * Hinton againſt Roffey. Cue . 
N ACTION or DEBT was brought againſt the defendant, who In pleading the 
pleaded the ſtatute of Uſury, but did not ſhew any particular ſtatute of Uſury 
agreement, only in general that he was indebted to the plaintiff 0,97 actos of 
in a ſum not exceeding one hundred and eighty pounds ; neither ING 
did he ſet forth when the intereſt of the money did commence, the «/urioss inte 


and on what day it became due. | reff taken muſt, 
be ſet out in the 


Upon a demurrer it was objected, that this plea was too general, pla, 
becauſe the defendant ought to ſhew in particular what the ſum 8. C. 2. Show, 
was in which he was indebted, and how much the plaintiff took 329. 

above 61. per cent. (a) ; for if the certainty thereof did not appear, *- And. 


49 
there could be no fact applied to it. | 8 


Noy, 143. Cro. Jac, 440. Cro. Car. got. 2. Vern. 170. 402, 1. Hawk. P. C. 633. 
10. Mod. 66. 179. 11. Mod. 174. #2. Mod. 385. 517. Stra. 498. 816. 0g. 2. Ld, Ray, 


1144. Cop. 73. 671, Dougl, 235. . Term Rep. 153. 3. Term Rep. 531. 
© By the ftatute 12. Car. 3+ c. 13. reduced to five per cent, by 14. fn, 
1 . 4 ; 


* . 
— 54 But 


Michaelmas Term, 35. Car. 2. In R R. 
es But on the other fide it was alledged, that it was not material to 
againſt bew the certain ſum which the plaintiff took above. 61. per cent, 

© ReryaT. nd therefore not neceſſary to ſet forth the particular agreement 
between them; for having pleaded, and made a ſubſtantial aver- 
ment to his caſe within i it, it is well enough, without ſhew- 
ing how he took above fix in the hundred. And this caſe 
was compared to debt againſt an adminiftrator, who pleaded in 
bar a ju 2 and 
had not preterquam bona, Nc. non attingen. to five pounds: 
and upon demurrer this was held a good 3 for though in 
ſtrictneſs of C 
tain value the ans Sins not to have ſaid non attingen. to five 
yet the f fufficiently appears, that he had not more 
chan ve pounds 0 atify a debt of nn hundred pounds, for which 
that action was brought. 


JerFzrIEs, Chief Juſtice, and THE CourT gave judgment 
for the plaintiff, becauſe the the defendant ought to have ſet forth the 


agreement, and to have applied it to the ſum in the declaration, 
{a) Moon v. Andrews, Hob. 133. 


— 


Caſe 8. smith again? Goodier. 


Attornment JN EJECTMENT for the manor of Heythorpe.—Upon not 

r pleaded, thers ener jury. | 

where an - 

ment is brought The title of the leſſor of the plaintiff was, That Edmund 

for a _— Goodier, Eſq. was ſeiſed in fee of the faid manor, part in demeſnes, 

— 5 4. ſome part in leaſes for years with rent reſeryed, and ſome part in 
ſervices; and being ſo ſeiſed made a feoffment in fee to Sir John 


bs \ tos - infra. bo ie ANT e — - ab vet 2 en a «' $ 
——— e FFP 3 8 — 
, R PIs 43 , 3 + . * . we” > 2 - * * 


8 


A c Robert Maſbam this deed was "dated in 1647, and the conſide- 
de . ration was five thouſand pounds, paid to Goddier ; there was a 

_ letter of attorney of the fame date with the deed, and livery and 
ſeiſin indorſed. 


| MAYNARD, Serjeant, who was of counſel for the defendant, put 
the plaintiff to prove an attornment of the tenants; for having 


* paſs without an attornment. , 


2 tif would not prove an attornment (a). 


\ @) By 4 & 5. Ann, c. 16, An © tee. — And by 11. Geo. 2- ©, 19. 
* grants and conveyances of any manors ** The attornment of tenants to ſtrangers 
* or rerits, or of the reverſion or re- * claiming title to the eſtates of their 
„ mainder of any rr 
& alt. be. good. withour attornment of void, and the poſſeſſion of the land- 
et the tenanis ; provided no ſuch tenants lord no way changed, altered, or 
* ſhall be damaged by payment of rent © affected by ſuch attornment, &c. &c. 
« to any ſuch grantor or conuſor, or by . Kc. — And ſee the caſe of Moſs v. 
4 breach of ady con dies for non- poy- ,Gallimore, Dougl. 283. 1. Term Rep, 
as of rent before notice given him 384. 647. 
0 of ſuch grant by the conuſes or gran- 


2. Roll. Abr. Robinſon and Sir William Rider, and their heirs, in truſt for Sir 


declared for a manor, parcel in rents and ſervices, thoſe would not 


And of this opinion was THE wHoLE CourT, But the plain- 


r 


* a n mg 2 
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The defendant made a title under the iage - ſettlement of Qurere, If e 
the ſaid Goodier, vrho in the ſeventeenth year of James the Firſt oriage-iettle- 
married Elizabeth Mees, and then he ſettled the fai manor. upon mots Me origi 
himſelf for life, and upon his iſſue in tail male, and that the de- „r, of which 
fendant was the heir in tail. 1 - 1 remain in the 
But on the other fide it was inſiſted, that this ſettlement was szene, 
fraudulent againſt the purchaſor, and that it could not be thought fraudulent a- 
otherwiſe, becauſe both the original and counterpart were found guad purcha- 
in Mr. Goodier*s ſtudy after his death. And becauſe he had made on? 
cath before a maſter in chancery, that there was no incumbrance . 6. 
upon the eſtate z | m 
The affidavit was produced in court, but not ſuffered to be read & mere volun- 


but as @ note or letter, unleſs the plaintiff would produce a witneſs 7 nt 


to {wear that he was preſent when the oath was taken before the n 1 
maſter (44. | . an effidavit, 


unleſs proved to have been ſworn ; but on proving the fignature it may be read as a note or latter. 


1. Vern. 53. 413- 1. Ld, Ray. 317. 2. Ld, Ray. 734. 893, 936. 2. Verne 471+ 547+ 551. 
591. 603. Prec. Ch. 59. 116. 212, 9. Mod. 66. 11. Mod. 20. 264. 12. Mod. 136. 231. 


305+ 310. Fung. 197. 1. Stra. 35. 63. 162. 545- 2» Stra. 320. 3 Peer. Was. 131, 
1. Show. 397. Bull. N. P. 238. 


And an objection was made to the ſettlement itſelf, which re- 2 
cited, WHEREAS a marriage was intended to be had between IG 
« the ſaid Edmund Goadier and Elizabeth Mees.: now in confide- reciting it to be 
« ration thereof and of a portion, &c.” he conveyed the ſaid made in confi- 
manor to the feoffces, to the uſe of himſelf for life, and after his dg bat ich- 
deceaſe to the uſe of the ſaid Elizabeth for life, but doth not ſay, out faying, 
from and after the folemnization of the faid marriage; ſo that © from and 
* if ſhe had not married Ar. Gredier, yet after his deceaſe ſhe * after the 
would have enjoyed the eſtate for life. b 

| 2 A 

Upon the whole matter the jury found for the defendant. <—— 
(% One Lamb was indicted at the by the priſoner, but he had refuſed tio 
Spring aſlizes 1792 for a capital offence z fign it. It was objected, that this could | 
a paper writing was received in evidence, not be read as an examination under 
the contents of which, it was proved, had 2. & 3. Phil. & Mary, c. 10. But the 
been taken from the mouth of the priſo- twelve Judges determined, that it was 4 
ner as a conſeſſtion before a magiſtrate, well received, as a note or paper IF” 
andafterwards read over and afſented to writing, MSS. " iy) 


The King againſt Coney and Obrian. | Caſe g. 


THE DEFENDANTS were convicted for the murder of Mr. Murder may be 
Tyrrwhite and Mr. Forſter in a duel, and now pleaded their Pardoned With. 
e 


pardon, in which there was a clauſe non obftante tute of 10. — in- 
ſerted in the pardon,—S, C. Skin. 157. S. C. 2. Show. 334. T. Jones, 56. Moor, 752. 
Keilw, 91, Stand. 01. 3. Inſt, 236. Stiles, 375. March, 217. Show, 283. 1. Lev. 80. 
COR 2. Hawk, . C. 545. Ld. Ray. 215. 637. Salk. 4959. 1. Hale, 466. 3. Bac. 
806. N | irs | 


- - 


TEC. M5 Fu. 3. 


Michaelmas Term, 35+ Car. 2. In B. R. 


Dun Kire | Edu. 3. c. 3. which appoints him who hath a pardon of felony ts 
| "_ find ſureties for his good behaviour (a) before it ſhall be allowed; 
On > and another non obftante to the ſtatute of 13. Rich. 2. c. 1. which 
£ cenacts, «that if the offence be not ſpecified in the pardon, it ſhall 
2 allowed (b).“ F 
this pardon; the was b general words, 
Jelanicd interfeftione - , 
And, Whether it extended to pardon murder? was the queſtion, 
Mx. AsSTxy, the clerk of the crown, informed the Court, that 
one Alerander Montgomery of Eglington pleaded the like 
for murder, but it was held inſufficient, and the Court gave hin 
time to get his pardon amended ; which was done likewiſe in this 
Caſe. | | 


| The defendants came again on another day, and, counſel bei 
£88 f allowed to plead for them, inſiſted that the pardon was ** 
WY that the murder was ſufficiently pardoned by theſe words; that it 
. is in the power of the king to pardon by general words, and his 
intent did plainly appear to pardon the defendants: That the 

murder of a perſon is rightly expreſſed by feloniozs killing, though 

not ſo properly as by the word murdrum itſelf, the omiſſion of 

which word will not make the pardon void. And to prove this 

he cited the ſheriff of Norfol#s Caſe {> who was indebted to the 

king during the time he was ſherift, and was pardoned by the 

name of 7. V. Eſquire (who was the fame perſon) de omnibus 

debitis et computis, &c. ; afterwards he was charged in the exche- 

quer for one hundred pounds, where he pleaded this pardon; and it 

was held good, though he was not named fberrf, and fo not par- 

doned by the name of his office; yet the king's intention appear- 

ing in his charter, and having pardoned him by his right name, 

| that was ſufficient, and in that caſe the king himſelf was concerned 
[ 38] in point of intereſt. * The Books all agree (d), that before the 
Ob. Eq. Rep. ſtatute of 13. Ri-h. 2. c. I. the king might pardon murder by the 
237. word felony; now this prerogative, being incident to the crown, 
12. Mod. 119. nd inſeparable from the perſon of the kin not deſigned to 


was 
— be wholly reſtrained by that act; I 
2 * ö 


0 «) By f. & 6. Will & Mary, But there has been no inſtance fince this 
e 13+ the ſtatute of 10. Edw. 3. c. 3. ſtatute of the Court's requiring a recog- 
is repealed ; and it is enaQted, * That nizwnce for the good be aviour of 2. 
« the juſtices before whom any pardon perſon pardoned for murder. Rex v. 
4 for felony ſhall be plicaded, may at Cherwynd, Strange, 1203. 9. State 
& their diſcretion remand or commit the Trials, 342. 1. Bl. Rep. 479. 2. Nl. 
« perfor who pleads it to priſon till he or Rep. 797. ) 
6 they ſhall enter into a recognizance (5) By t. Will, & Mary, ſeſſ. 2. c. 2. 
„ with two ſufficient. ſuretics for the it is declared and enacted, that no dil- 
« gnod behaviour for any time not ex- penſation by sen obſlante of or to any 
© ceeding feven years; yaovipep that ftature, or any part thereof, ſhall be 
« if ſuch perſon be n infant or fame allowed, &c. See Co. Lit. 99. 3. Hawk, 
* covert, he or ſhe may find two fuffi- P. C. 552, 553. 1. Sid, 6, 

« cient ſureties, who ſhall enter into a (e) 2. Rich. 3. pl, 7. a. 
& recognizance for his or her being of (d) Ste Lucas's Caſe, Moor, 552. 
4% the gyod behaviour as aſcreſaid,” — $. Co. 18. 3. laſt. 234, 
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that by ſpecifying the offence in the pardon the king ſhould be Tu Kno 
er — the nature of it; and when he underſtands it 
to be murder, he would not grant a pardon. But admitting his 

r to be reſtrained by that ſtatute, yet a non obſlante is a diſ- 
penſation of it, and therefore this pardon ought to be allowed (2). 


The pardon was held good by THE wHoLs Court ; 
And ITT ERIESs, Chief Fuftice, ſaid, that he had propoſed this 


ul EN of England, and they were all of the ſame 
opinion; and that he remembered Dudley: Caſe (b), where a par- 
don in general words was allowed. | 


(a) Staundf. P. C. 107. 
(5) Rex v. Dudley, in Trinity Term 


20. Car. 2, The pardon in this caſe was 


general, of ( all treſpaſſes, murders, rob- 
4% herics, felonies, &c.” with a ox 
obſtante of the ſtatute of x 3. Rich. 2. c. 1. 
or any other ſtatute. The Court in- 
clined that this pardon ovght not ro be 
allowed, for that a general wen obſtante 
was not ſufficient, without reciting the 
effect of the indictment as to the offence 
of which the party was convicted; for 
that the king could not pardon murder 


Da 


ct - 

without a ſpecial recital of the ſact : 
and the counſel for the priſoner perceive 
ing the inclination of the Court, adviſer 
him to endeavour to procure another 
pardon with ſpecial words. 1. Sid. 366. 
Mr. Serjeant Hawkins, however, admits 
it to have been adj d, that a murder 
might be well under the general 
deſcription of a felonions billing, with a 
nou obſtante of the 13. Rich. 2. c. 1, 
But he doubts the propriety of ſuch de- 
termination, See 3. Hawk. P. C. th, 
37. 17. 


HILARY 


ent 
Con ev and 
Onilan, 


H ILARY TERM, 

The Thirty-Fifth of Charles the Second, 

| IN 

The King's Bench. 

Sir George Jefferies, Kur. Chief Yuftice. 
Sir Francis Wythens, Nut. | 

Sir Richard Holloway, Kur. Julias. 

$ir Robert Sawyer, Knt. Attorney General. 

Heneage Finch, Eſq. Solicitor General. - 


| 2192 eee 467 ae *[39] 
* Braſon againſt Dean. _ Caſe 10. 
\ COVENANT upon a charter party for the freight of a A penal ftarate 
ſhip. | | __  Cannt a 
The defendant pleaded, that the ſhip was loaded with French Wees 1 ant 

| 8 / was ; 
goods prohibited by law to be imported; —ů— 
And upon demurrer judgment was given for the plaintiff: n d © ings 


For Tus Cour were all of opinion, that if the thing to be wird probibit- 
done was lawful at the time when the defendant entered into the *% f th cor 
covenant, though it was afterwards 2 by act of parlia- ing. ; 
ment, yet the covenant is binding (a). | 


' Dyer, 25. 
1. Salk, 198. Comyns, 333. 627. 1. Ld. Ray. 321. 2. Ld. Ray. 1459. 12. Mod, 169 


(a) See the caſe of Gilmore v. Shooter, 2. Brownt. 142. 1 Wilkinſoht . Meyer, 
2. Mod. 310. ; Brewſter v. Kitchell, 2, Ld. Ray. 135% 
*. Salk. 198, ; Portingion v. Rogers, X 


Vox, III. » D 3 Barnes 


mis cattle, he Ms. 


Hilary Term, 3 5. Car. 2. In B. R. 


Barnes againſt Edgard. 
pounding of his cat- 


Cluſe 11. 
In _ for TRESPASS for breaking his cloſe and im 
E's col tle © _ "ot g nilty pleaded, the plaintiff had a verdict, but 

and impeunding damages u nder forty ſhill ings. 


LivesaY, the ſecondary, thereupon refuſed to tax full 
ade colts, alledging it to be within the ſtatute of 22. & 23. Car. 2. 
by which it is enacted, “ That in all actions of treſpaſs, 


; —_ ate un C. 9. 
der forty fil. di aſſault and battery, and othe actions, wherein the Judge 


ling. cc ſhall not upon the back of the record, that a battery was 
Telfes Sing 
" jury E forty the 
Vent. 36. 
3 1 KK 
| Ray- 487. Ma. PoLLEXFEN moved for 2 all that this act does 
5. Mos. 74 not extend to all treſpaſſes, but only to ſuch where the freehold 
. 0 nn If the action had been for a treſ- 
" Skin, 666. Paſs in breaking his cloſe, and damages given under forty ſhillings, 
$. Mos. 35. there might not have been full — 5 but here, e — 
Fitzg. 42- for impounding the cattle, of which the defendant is 
* Hex and therefore muſt have his coſts. NE 
fa pu an 4 in this court in Hi 4 wp (5), which was treſpaſs 
1232. breaking and flingi in the market 
Ld. Ray. 566. 6 had er pee . — 
— IR whether he ſhould have full coſts, the were of opinian, that 


it was not within that ſtatute, becauſe the title could not come in 
queſtion upon the deſtruction of a chattel. 


23.533» » Ins principet 06 © PET GAS Gate (4. \ 
FRE 1282. Gilb. Eq. Caſes, 194. Dougl. 1075. Bull. N. P. 329 1. Term Rep. 655- 
. ͤ᷑ eg Df * 
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(-l See the caſe of Cockerel v. Allan- 2 Se 
ton, in che king's bench, Trinity Term, . 79. 
232. Geo, 3. MSS. and Dovgl. 780. (H Se the cle of gy. gr 
(6) Smith v, Bauterton, Raym. 47. Dougl. 779. ; Knightley . Buran, 
4244. 00 Sayer on 39. 3 Cotterell . Tolly, 


.) ty 8.40. Will, 3. ©, 28+, 6 4 
in all aQtions of *: treſpaſs, brought in the 


1. Term Rep. 655-5 Meas » Green - 
away, 1. H. BL Rep. 291.3 v. 


Fry, Mr. Roſe's editivn Comiyne Rep. 
19.— e alſo Bull. N. P. 329. . Mr. 
K yds edition of Com. Dig. 3. vol 235. 
(A. 3.) and Mr. Hullock on Cots, 74. 
A 
collected. ae 


11 * 


EASTER TERM, 
The Thirty-Sixth of Charles the Second, 


1 * 
The King's Bench. 


Sir George Jefferies, Kut. Chief Juſtice. 
Sir Francis Wythens, Nit. 


Sir Richard Holloway, Kut. Puſtices. 
Sir Thomas Walcot, Kt. 

Sir Robert Sawyer, Knt. Attorney General, 
Heneage Finch, E/q. Sokcitor General. 


Oh 
* Marſh. again Cutler. . * 5 a 

HE PLAINTIFF obtained a judgment in an hundred court | 
for — ſhilli — four · pence, and brought an — Ie 
: action of yo judgment in this court for fifty- ping eo 
a not that the four-pence was dif- %\50 | — 


tha 
And upon © nul tiel record” pleaded, and a demurrer to that pleas ae i 4 
the declaration was beld to be naught for that very reaſon 3 it 
a debt upon a ſpecialty be demanded, the declaration muſt be for n. Jg. 48. 
the whole ſum, if for leſs, you muſt ſhew how the other was ſa- Fr.... 
tisfied. | | Cro. Eliz. 583. 
10. Mod. 7. 69. 277. 324+ 11. Mod. 34. 13. Mod. 81. Ld. Ray. 8216. Bund. 166, 
5. Com, Dig. Pleader” (2. W. 7.) (2. W. 13). N Bo 
The Earl of Macklefield's Caſe. Caſe 13. 


HE PLAINTIFF brought an action upon the ſtatute de » Special bail de 
T dalis againſt Sir Thomas ; —— CO 
— 9 Ly pr” a ep theſe words of 11 kom: 
« and tedious addreſſes. 12+ Mod. 420. 


The plaintiff defired that the defendant might put in ſperial bail; . Wa. 42. 
; * nos. on nog 


* 


Eaſter Term, 36. Car. 2. In B. R. 


Tux Eat or But THE Couxr would not grant it, and ſaid it was a diſcre- 
Mecxrx. tionary thing, and not to be demanded of right: it was denied to 
O. the Duke of Norfolk, unleſs oath made of the words ſpoken. 


Tux Couxr therefore ordered common bail to be filed. 
*[42] : i HY 
Caſe 14. | * Holloway's Caſe. 
If an outlaw for HE was taken at Nevis in the Vſ Indies, and brought over 
high treaſon do hither, and now appeared in cuſtody at the bar, being out- 
| 1 lawed for high rreaſon in the late conſpiracy. 
| the year, the SIR SAMUEL ASTRY, clerk of the crown, read the indictment 


outlawry cannot 


ed wool which he was outlawed. 


without the And the king by his ATTORNEY GENERAL conſented that the 
e outlawry ſhould be reverſed (a) (which could not have been 


done without ſuch conſent), that he might come to his trial. 
S. C. 3. State 


Trial, 353. But he having nothing to alledge in his defence, other than he 
* 73- had made an ingenuous confeſſion to the king, and hoped that he 
2 * might deſerve mercy ; 

— 8 Tux Cour made @ rule (b) for his execution to be on Wed- 
Stra. $24. neſday following, and did not pronounce any ſentence againſt 


2. Vern. 312. him; and he was executed accordingly. 
$. Mod. 26. 


10. Mod. 188. 380. 409. 11. Mod. 173. 12. Mod. 544. 626, 668. 1. Ld. Ray. 154 
- 5. Com. Dig. 651. 1. Vern. 170.175, 1. Burr. 641, 2. Hawk. P. C. 655. 3. Bac. Abr. 777. 
1. Peer. WS. 445- 690. 2. Peer. Wms. 269. 


(a) 1. Sid. 69. Ld, Ray. 154 (5) Finch, 478. 2. Hale, 409. 

2. Salk. 495. 2. Vern. 312. 8. Mod, Cro. Jac. 496. 2. Hawk, 5. C 
26. To. Mod. 188. 1. Peer. Ws. 657. 

"=" — 445» 3. Bac. Abr. 191. 


Ouſe 15. The King again Barnes, and Others. 


T0 an excom- THE DEFENDANT Barnes and others were excommunicated 
n for not coming to their pariſh-churches. They pleaded the 
_— 3 ſtatute of 5. Eliz. c. 23. which inflicts pecuniary penalties for 
o his. pariſh not appearing upon the capias, but enacts, (That if the excom- 
church, the de- ( municate perſon have not a ſufficient addition according to the 
fendant may « ſtatute of 1. Hen. 5. c. 5. or if in the fignificavit it be not con - 
— or © tained that the ex communication proceeds upon ſeveral cauſes 
to the rerurn of in that ſtatute mentioned, and amongſt the reſt, for refuſing 
the fignificavit © to come to divine ſervice, he ſhall not incur the penalties.” 
9 be Mx. PoLLEXFEN now made theſe objections: 
Pray — no- Fs, The defendant: was excommunicated for not coming 
ther pariſh, to his pariſh- ch urch, which i is not required by this ſtatute; for if he 
Sc.. 776. Fa not refuſe to hear divine ſervice in any church, the penalties are 
Car. 197. lav | | ou 
1. — Salk, 294+ 7. Mod. 56, Ld. Ray. 61g, 


SeconDLY, 


Eaſter Term, 36. Car. 2. In B. R. 


SECONDLY, The ftatute of additions requires that the condi- In an excom- 
tion and dwelling-place of the defendant ſhall be inſerted ; which mn un 7 
was not done in this caſe, for they are excommunicated by the . * 
names of A. B. mercator. B. C. ſciſſor. and E. F. de parochid, pariſh be added 
Sc. which laſt addition of the pariſh ſhall refer to him only laſt to the laſt name, 
mentioned, and not to all the reſt ; and ſo it was always ruled in * ih faticiearts 
indictments (a). | 1 


* ThE ATTORNEY GENERAL contra. The ſtatute of 5. Eliz. * [ 43 ] 
c. 5, is grounded upon that of 1. Eliz. c. 2. which enjoins every Tx 
perſon to reſort to his pariſh-church, or, upon let thereof, to ſome - 

other, or to forfeit twelve-pence every Sunday and holiday, to 

be levied by the churchwardens there for the uſe of the poor. 

Now though the pariſh is not named in this act, yet the law muff 

be interpreted as it was then. 


SECONDLY, The word © pariſh” to all; ſo it is in infor- 
mations for riots. And by As Tx , clerk of the crown, it is always 
ſo in ſignificauits,—Tamen quere. 


Curia. If the defendant had pleaded below or here, that he 
had heard divine ſervice in any other church, though not in his 
own pariſh, the penalties ſhould not have went out; but being 
now incurred, there is no remedy ; and the word © pariſh” goes 
to all preceding, ' 


() 1+. Show. 16. Salk, 294. 


Prodgers againft Frazier. Caſe 16. 


TP RESPASS.—The defendant pleaded, that before the time of The king may 

L the treſpaſs ſuppoſed to be committed, Bridget Dennis was e ere, 
ſciſed in fee of the lands in queſtion, who by writ de idiots i - this had as 
rendo was found to be Ax 1D10T not having any lucid intervals goods, to ano- 
per ſpatium acto annorum, &c. by virtue whereof the king was en- ther, without 
titled ; who granted the cuſtody to Sir Mexander Frazier, who *<vity to 48. 
died, and that the defendant Frazier was his executrix. TON 7 
The plaintiff replied, and confeſſed the idiotcy, but that the king ane the grantee 
granted the cuſtody of the idiot to the plaintiff : and upon this mutt account. 
Teplication the defendant demurred. - " AC x. bs” 

In this caſe it was agreed by the counſel on both ſides, that the IN 
king by his prerogative bath he ſole intereſt in him of granting 22 _ 
the eſtate of an idiot to whom he pleaſes without any account (a); S. C. 2. Ch, 
but it is otherwiſe in caſe of @ lunatic ; for there the grantee ſhall Caſes, 70. 
have nothing to his own uſe, but muſt put in ſecurity to account 5. C. 3. Show, 
to the lunatic, if ever he come to be capable, or to his ex- 4 3. Bac. 
_— or adminiſtrators (6). Abr. 303. 
Kin. — 0 . . . . ” . 
wages 219: 79 4. Co. 127, Moor, 4- 1 — Bend. 17 * 1. Vern. 9. 

(a) See 17. Edw. 2. c. 9. Was. 104. ; Rochford v. the Earl of 

(5) See Francis's Caſe, Moor, 4.3 Ely, 6. Brown's Par. C. 329. 3 Kipe v. 
the caſe of Sheldon v. Forteſcue, 3. Peer, Palmer, 2. Will, 130, B 

| ut 


| ? | 33 88 a 
*[ 44] Eaſter Term, 36. Car. 2. In B. R. | 
An inquiftion But the queſtions that did ariſe in this caſe were, —FirsT, That 
of office, finding there was not ſufficient title found for the king; for by the in- 
— way = quiſition the idiot was found to be ſo per ſpatium ofto annorum, 
| "the ſpace of eight Vc. 3 Which is uncertain, becauſe before that time ſhe might have 
| yours is good j lucida intervalla, and then ſhe cannot be an idiot * without being 

for the latter naturally fo ; therefore the jury ought to have found her an idiot 
_ | for. © nativitate, for that is the only matter which veſts an intereſt in 
F . | 


* {Fs ut it was anſwered and agreed by THE Cour, that the find- 
2. Show. 171. ing her to be az idiot was ſufficient, without the addition of any 


3. Stra. 915. Office found, yet it being faid generally, that ſhe was an idiot, the 
2104. 12c8, ſubſequent words ſhall not hurt, becauſe the general finding ſhall 


79 30 Was. As for example, it was found by office that a perſon died ſeiſed of 
702, - two manors, and that he held one of the queen by knights ſer- 
2. Peer. Wms. Vice generally, and the other of a meſne lord in chivalry, which is 
103. the fame tenure; now it was held, that the firſt general finding 
3- Peer. Wms. ſhall be intended knight's ſervice in capite, becauſe it was moſt for 
Prag, Cl. 253. the king's benefit, that he might thereby be entitled to the ward- 
Dyer, 185. b. ſhip of the heir, who was found to be under age. 
161. b. 306. b. es, 
Theking*sgrant SECONDLY, Whether the grant of the cuſtody of an idiot will 
of the cuſtody of paſs any intereſt to the executor of the grantee, becauſe ſuch a 
233 grant carries a truſt with it, and the king may have ſome know- 
executer of the 1<dge and conſideration of the grantee, but not of his exequior ? 
—_— To which it was anſwered, that here was an intereft coupled with 
— 4. 39 a truſt, as in the caſe of wardſhip formerly, which always went 
7 to the executor of the grantee, and which was of greater conſi - 
.ch. C. 70. deration in the law than the feeding or clothing of an idiot. 
So = And of that opinion was THE Cour, that the king had a 
2. Show. 171. good title to diſpoſe of both the ward and the idiot; one till he 


Bac. Ab. $2. d the other during his idiotcy. 
—— * his Y 


| * oben Judgment for the defendant. 
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TRINITY, 


TRINITY TERM, 
The Thirty-Sixth of Charles the Second, 
IN 


; The King's Bandh. 


Sir George Jefferies, . Chief Juſtice. 

Sir Francis Wythens, Nut. 

Sir Richard Holloway, Kut. Fuſtices. 

Sir Thomas Walcot, Kut. 

Sir Robert Sawyer, Knt. Attorney General. 
Heneage Finch, Ey. Solicitor General. 


2 148! 
Reeves againſt Winnington. Caſe 17. 

HE TESTATOR was a Citizen and freeman of London, and Adeviſeof «all 
being ſeiſed in fee of a meſſuage, &c. and likewiſe poſſeſſed © my fate” 
of a conſiderable perſonal eſtate, made his will, in which N a. fes. 
there was this clauſe; «I that John Reeves is enquiring after 8. C. 2. Show. 
my death, but I am reſolved to give him nothing but what his % 
4 father hath given him by will. I give all my effate to my Abr. eg 


wife, &c.” Poſt. tog. 
The queſtion was, Whether b theſe words the deviſee had an 6, nas. 06. 
eftats for Bf or tn fv is tha uage ? 4. Mod. 89. 


Roll. Abr. 
It was argued, that ſhe had only an eftzte for life, becauſe the 235. 

words © all my eftate” cannot be conftrued to paſs a fee, for it 8. Mod. 109. 
doth not appear what eſtate was intended; and words in a will 755 _ 
Ee re muſt be plain and apparent (a). 8 
2. Wilf, Rep. $24. 3. Peer. Wins. 295. 1. Vezey, 226, 1. Will, 333, 2. Burr. 880. 
2, Peer n 3. Com. Dig. „ Deviſe” (N. 4.). 2. Bac. Abr. 55. 2. Ld, Ray. 132 5. 
1. Ld. Ray 299. Dough. 734+ 1. Term Rep. 411, 1, H. Bl. Rep, 225. 
2, Term Rep. 656. — T. 110. 157. Prec. Ch. 37. 264. 471. 


rr e the will en the eftate i 
an heir at cannot - completely ſomebody 
inherited by the plajneſt intention upon elſe, * mw” 


Trinity Term, 36. Car. 2. In R. K. 


Rarvrs A deviſe was in theſe words, © I give all to my mother, all to 
wi © mymother :" and it was adjudged that a fee did not paſs, which 
en ſtrong a/caſe as this; for by the word ® all” ie nuf te n. 
tended all that was in his power to give, which is as 

aged ere It is true, it hath 

been adjudged that where a man deviſed his © whole eſtate” to 

nf gy Aer ante. moe Aur pr grai ant 
A 


: wer pale 

= there being not perſonal aſſets ſufficient to pay all the debts (5). 
A * { 46 ] L But that is not found in this caſe ; therefore the word © eſtate,” 
{ 


being doubtful, and which will admit of a_ double conſtruction, 


A 
| as perſonal actions. In common underſtanding it carries, an in- 
= tereſt in the land, and then it is the fame 8 
4 his ſee - ſimple eſtate. FF c) it 
£3 was adjudged, a f&e-ſimple did not paſs by the particle all, be- 
. cauſe it was a relative word, and had no fubſtantive j ee <a 
24 * ht have been intended & all his cattle, 
: his perſonal eftate,” for which unc 
: | i . e. ö — caſe ſaid that 
=_ it was adjudged, that if COTS TAs Cans 
= to his daughter in marriage, that the lands as well as the 
included. The teftatcr deviſed © all his tenant- he ere 4)" 


beld of ſuch a manor ; and this being found {| 
fo!” Bi Peru 


the deviſee had a fee-ſumple, becauſe the words were as compre- 
henfive as if he had deviſed © all his inheritance,” and by theſe 
words a fee-ſimple would paſs. 

Cura. It plainly appears, that the teſtator intended 
for John Reeves, D by 1 vil 
that the deviſee hath an eſtate in fee-fimple, for the words 4 al 
my eſtate” are ſufficient to paſs the ſame e. * 


882 * 


n 


( Bowman v. Milbank, 1. Sid. 306. ; Lands. HOSP ag 
191. ; Den v. Gaſkin, Cowp. 657 660. ; Dos 
irre v. Davies, Dougl. 716. ; Mandy v, 
, 22x. Cro. Car. 447. Maund:y, Dougt. 763. ; Holfaſt 2. 

R ; Martin, 2. Term Rep. 411. ; Fletcher . 

(4) Wilſon v. Robirſon. 1. Mod. Smiton, 2. Term Rep. 656. Palmer 9. 
100. 2. Lev, 7 3. Keb. 245. Kichards, 3. Term Rep. 366. 360.8 
Poſt. 10 %½ 12, Mod. 594. 2. Eq. Beerley v. Woodhouſe, 4 TermRep. 894 
Abr. 299. Dally v. King, 1. H. Bl. Rep. 3. ; Tan- 
(+) See Hogan v. Jackſon, Cowp, ner v. Wile, 3. Peer. W 295- NR 
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Trinity Term, 36. Car. 2. In B. K. 


* The King againſt Sir Thomas Armſtrong. 
Saturday, June 14th, 1684. 


THE DEFENDANT was outlawed for high-treafon, and being Outlaws who 
taken at Leyden, in Holland, was brought into Pngland. 


Being now at the bar, he deſired that he mi 
wry, and be tri 
ſtatute of 5. & 6. Edt. 6. c. 11. which enacts, 


the Court to reverſe the outla 


have leave of 


« party outlawed ſhall, within one year next after the faid outlawry 


« pronounced, or jud t given upon the ſaid outlawry, yield 


- 


*[47] 


Caſe 18. 


are apprebendod 
abroad may ſur- 


render to Tus 


c. 11; Withbia 
the year, not- 


« himſelf to the Chief Juſtice of England for the time being, and withſtanding 


« offer to traverſe the indictment or 


appeal whereupon he was 


their being in 


« outlawed, that then he ſhall be received to the faid traverſe ; ©**%- 


« and being thereupon 


found net guilty, he ſhall be acquitted and 5. C. Skin. r95. 


« diſcharged of the outlawry, and of all yenakties and forfeitures g. 3 K. Fe. 


« by 


The defendant 


of the ſame, in as lar 
« as though no ſuch outlawry had 


that it was not @ year 
outlawed, and therefore deſired the benefit of this law. 


and ample manner and form 


made.” 
ſince he was 


But it was denied, becauſe he had not rendered himſelf accord- 
ing to the ſtatute, but was apprehended and brought before the 380. 409. 


Chief Juſtice (a). 


953. 
3. C. 8. St. Tr. 


3. Inſt. 32. 
10. Mod. 357. 


Stra. 324 
1. Burr. 638. 


Whereupon à rule was made for his execution at Tzburn (5) 3 5. Com. Dig. 


which was done accordingly. 


(a) 8. C. Skin, 195. fa, This 
« ſeems to be a caſe of the firſt inſtance, 
« er durus ſermo.” And it appears, 
$. C. 3. State Trials, 98 3. that Sir George 
Tefferies was the Chief Juſtice. Tu: 
ron requeſted to have Counſel 
aſſigned him to argue the point of law, 
Whether, as be was outlawed while ab- 
ſent from this kingdom, and prevented 
from yielding himſelf by being appre- 
berded white abroad, be was not now 
at liberty to ſurrender, the year not be- 
ing expired ? But TJeffertes refuſed this 
requeſt, becauſe there was nor, as he 
faid, any doubt or difficulty in the caſe, 
8, C. 3. St. Tr. 984. In the caſe, 
however, of Roger Fobnſton, who was 

on an eſcape warrant for an 
eſcape from cuſtody on a capiat uilage- 
ten for high treaſon in diminiſbing the 
coin, on being brought to the bar of the 
king's bench on habeas corpus, he offered 
to ſurrender himſelf purſuant to the above 
ſtatute of 5. & 6. Edw. 6. c. 11. and 
Rarmonn, Chief Fuſtice, was of opi- 
nion, that he could not rcfuſe to accept 
of his ſurfender, Mich. 2. Geo. 2. 
Foſter's C. L. 46. although it was not a 


Vor. III. 


*D7 


voluntary ſurrender, but 2 compul o 
recaption ; for it would be very hard, 
when the ſtatute had given a man « year 
to come in, that by taking him up before 
the year was out, the benefit of the Law 
ſhould be taken from him, 8. C. 2. Stra. 
$24. The Counſel for the Crown ven- 
tured to mention, but did not much 
infiſt on, the above caſe of Sir Thomas 
Armſtrong ; but the Court ſeemed very 


unwilling ro hear any thing of that caſe, 


Stra. 324. : and in the Notes to Mr. 
Hargrave's edition of the State Trials 
it is ſaid, that“ 4-mſcrong's Caſe was 
declared a precedent not fit to be fel - 
„ lowed.” 3. State Trials, 98. zetis. 
(3) Bur ſee the caſeof Rex v. Athoes, 
that where a felon is in the cuſtody of 
Tk: Massa of the king's 
and the Court paſſes ſentence of death, 
the execution of the ſentence ſhall be ar 
the place called Sr. Thomas a Haterings, 
near Kent ſtreet; and that this is the 
uſoal place of execution for his priſoners, 
1. Strange, 353. : fee alſo the caſe of 
John 4 Burr. 2086. ; and 
4. Hawk. P. C. ch. 5. f. . it. 
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* Hebblethwaite againf Palmes. .. Caſe 19. 
Michaelmas Term, 36. Car. 2. Roll 448. | | | 
N ACTION ON THE CASE was b in the common Tn an aQtion on 
A pleas, for div ing of 3 water The i — 
was, That the on the firft of Augu/t, & c. un- cue, a decla- 


lawfully and maliciouſly did break down an ancient upon the ration that the 
river Darwent, by which he did divert magnam partem aque ab defendant broke 
antique et folits curſu erga molenginum ipſius guer. &c. ad dammum, 8 
Sc. Tn DEFENDANT pleaded, that before the faid breach made, . — Argnowa 
he was ſeiſed in fee of an ancient mill, and of fix acres of land gater-courſe ab 
adjoining, upon which the ſaid dam was erected, time out of mind, 4 er ſolito 
to turn the water to his faid mill, which dam was always repaired , «7g t 

and maintained by the defendant, and the tenants of the ſaid land ; f. mne en 2. 
ſuffered the dam to be broken down, and converted the timber to it do not ſtate 


his own uſe, being upon his own foil, prout ei bene licuit, &c,— it to be an - 


cient mill, or 


ſhew any other title than poſſeſien to the water-courſe, or that the defendant was bound to ſuſtain* 


the dam; for poſſeſſiom is a ſufficient title againſt a wrong-doer, and the word ſalito implies anti- 
quity.—5. C. 3, Lev. 133. 8. C. Carth. 84. S. C. Comb, 9. S. C. Skin. 65. 175, 
8. C. 1. Show, 64. 8. C. 2. Show. 243. 249. 5. C. Holt, 3. 8. Co. $7, Cro. Eliz. 169. 
1. Lev. 12, 273. 8. Mod. 272+ 10. Mod. 25, 11. Mod. 257.219, 12, Mod. 100. 151. 215, 
Salk. 459. Cro. Car. 500. 575, Skin. 316. 3. Lev, 73. 1. Ld, Ray. 448. 266. 274. 488. 
494. 2. Ld, Ray. 713. 109. 1399- 2+ Stra. 1238. 1004. 1. Burr, 440. 444+ 5. Com. Dig. 
6 Pleader” (C. 39.). 4. Bac. Abr. 15. 113. . Term Rep. gab, 431. 1» Will. 325. 


3- Term Rep. 147. 4. Term Rep. 318, 718. 


ere the 
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Tux PLAINTIFF replied, that by the breaking of the dam the 
water was diverted from his mill, &c,—T Hz DEFENDANT re- 


le, joined, and juſtified his plea, and traverſed that the mill of the 


*[49] 


intiff was an ancient mill.-And upon @ demurrer to this re- 
joinder, judgment was given for the plaintiff. 3 

A WIr OF ERROR was now brought to reverſe that judg- 
ment. 

For the defendant in the action it was argued—FirsT, That 
the declaration is not good, becauſe the plaintiff had not ſet forth 

* SECONDLY, Becauſe he had not entitled himſelf to the wa- 

THIRDLY, That the plea was good in bar to this action, be. 
cauſe the defendant had ſufficiently juſtified having a right to the 


land upon which the dam was erected, and always repaired it. 


As to THE FIRST POINT, it hath been the conſtant courſe for 
many years in ſuch actions, to ſet forth the antiquity of the thing, 
either in expreſs terms, dr in words which amount to it. 25 
8. El:z. ſuch an action was brought, quod defendens divertit multum 
aque curſum per levationem et conſlrutionem ware, &c. per guad 
multum aque que ad molendinum (of the plaintiff) currere con- 
ſuevit t contra recurrit (a). Which word © conſuevit”” doth imply, 
that it was an ancĩent mill, for otherwiſe the water could not be ac- 
cuſtomed to run to it. In the twenty-fifth of Elizabeth the like 
action was brought, wherein the plaintiff declared, quid cùm mo- 


' lendinum quoddam ab antiquo fuit erectum, whereof he was ſeiſed, 


and the defendant erected a new mill per quad curſus aque pred. 
coaratus fuit (b). And eighteen years afterwards was LuzterelPs 
Caſe (c] in this court, wherein the plaintiff ſhewed that'he was 
ſeiled of two old and ruinous fulling-mills, and that time out of 


mind, magna pars aque cujuſdam riuoli did run from a certain 


place to the faid mills; and that during all that time there had been 
a certain bank to keep the current of the ſaid water within its 


-» bounds, &c. That the plaintiff did pull down thoſe old mills and 


erected two new mills, and the defendant digged down the bank, 
&c. The like action happened in the fourteenth year of Charles 
the Firft ; it was for diverting an ancient water-courſe, gui currere 
33 deburſſet to the plaintiff *s mill (4). In all which 

es, though there are various ways of declaring, yet they all 


' ſhew that conſtant courſe was to alledge that the mills were 


ancient; for it is that which entitles the party to his action (e). 
It is for this reaſon alſo, that if two men have contiguous houſes, 
and one ſtop the other's lights, if they are not ancient, an action 
will not lie for ſtopping of them up. There may be ſome ſeem · 


n - 


(a) Dyer, hy - C Car. . Palm. | 
Gee 273 3 1. Roll. Abe, 107. * 
) 4. Co. 36, 


ws 


iy, ms «s goye , 46s A . A oa 
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ing difference hetween a right to a watercourſe, and to lights in a 
window); for no man can preſcribe to light guatenus ſuch, be- 


cauſe· it is of common right to all men, and cannot be claimed 


but as affixed to a particular thing or purpoſe. A watercourſe may 
be claimed to ſeveral purpoſes, but water is of as univerſal uſe and 


benefit to mankind as light; ® and therefore no particular man 


hath a right to either, but as belonging to an ancient houſe, or 


running to an ancient mill, or for ſome other ancient uſe. In the 
fifteenth of Charles the Firft, the plaintiff Sands (a) declared, that 
he was ſeifed in fee of a mill, and had a watercourſe runni 
through the defendant's lands to the faid mill, and that he ſtop 
it up; there was a demurrer to this declaration, and the ſame ob- 
jection as now was then taken to it, viz. that he had not ſhewed 
that it was an ancient mill; and though the Court ſeemed to over- 
rule that rr yet no judgment was given. The caſe of 
Sly v. Mordant (b) was there cited (which is reported by Ar. 
Leonard), and is this, viz. That the plaintiff was ſeiſed in fee of 
certain lands, &c. and the defendant had ſtopped a watercourſe, 
by which his land was drowned; and it was adjudged that the 
ation would lie for this injury ; but thatis no authority to ſupport 
this declaration. "I | 

SECONDLY, The plaintiff hath not entitled himſelf to this 
watercourſe, either by preſcription, or that the water debuir vel 
conſuevit currere to his mill; for ſo is the pleading in LutterelPs 
Caſe, and in all the other caſes before cited. | 


Tump, Therefore the plea in bar is good; the defendant. 


having ſufficiently juſtified his right, and the plaintiff having not 
preſcribed to it, here can be no treſpaſs done. And fo conciaded 
that judgment ought to be reverſed. 


For the plaintiff in the action. This caſe depends upon the 
declaration; for the plea in bar is only argumentative; it is no 
direct anſwer to ĩt; and the replication and rejoinder are not mate- 
rial. The plaintiff has a good cauſe of action; for it cannot be 
denied, but where an injury is done to another, and damages enſue, 
it is ſufficient to maintain an action of treſpaſs, or upon the caſe. 
It is plain, that an injury was done to the plaintiff, and the 
is as manifeſt, by diverting of the watercourſe, and the loſs of 
his mill; and the fact is laid to be ij et malitiaſe. The de- 
K 3 y that he had 
1 the water, ——ů— — 
brought by the plaintiff u his poſſe inſt a wrong-doer, 
Dk © en oe do Eng as where one pre- 
ſcribes for a right (c). A man may have a watercourſe by grant 
as well as by preſcription (d), and in ſuch caſe he need not ſet 


(a) Sandee Trefuſe, Cro, Car. 575, (6) 1. Leon. 247, l, Roll, Abt. 10g. 


See the caſe of Villers v. Ball, 2. Show. c) 1. Roll. Rep. 4339. 394. Palm. 

7-; Clarke w, King, 3. Term Rep. 147. 290. Seo f. Com. Dig. 347. 1. Burt. 

ry Na Mes 38. (% dragon, td. 
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Hrzztz- forth any particular * uſe of the water, as that it ought to run to 
8 4 his mill; neither is it abſolutely neceſſary to mention the mill; 
us. for that is only to inform the Court of the damages. In the printed 
* entries (a) there are many forms of declarations, without any pre- 
ſcription, or ſetting forth that the mill was ancient; as where an 

action was brought againſt the defendant, de placito guare vi et 

armis ſlagnum malendini ipſius (the plaintiff) fregit, and this was 

only upon the poſſeſſion (5). The caſe in Dyer is a good autho- 

rity to ſupport this action; for it is as general as this, viz. for 

diverting a watercourſe, per conſtructionem were, and doth not 

ſhew where it was erected, or what title he had to it. So where 

the action was for diſturbing the plaintiff in collecting of toll (c), 

and doth not ſhew-what title he had to it, either by preſcription or 

grant; but declared only, that he was ſeiſed in fee of àa manor 

and fair, and held good. And it was the opinion of my Lorp 

HoBART, that a declaration for breaking down of a bank generally 
includentem aquam running to the plaintiff's mill, was good (4). 

The authorities cited on the other fide rather maintain this 

. way of pleading than the contrary; for thoſe caſes are wherein 
the plaintiff declared, that the water currere conſuevit et debuiſſet 

- to the plaintiffs mill, time out of mind; which words are of the 

ſame ſignification as if he had ſhewed it to be an antient mill; and 

that agrees in ſubſtance with this caſe, for the water cannot be diverted 

ab antigus et ſolito curſu, if the mill was not ancient (e) The 

word ſalet implies antiquity (7): the writ de ſef?d ad molondi num 

is © quam ad illud facere debet et ſolet:“ and it was the opinion of 

a learned Judge (g), that the words currere conſuevit et ſalehat did 

ſupply a preſcriptioa or cuſtom. Thus it was in an aſſiſe of nu- 

fance, wherein the plaintiff ſet forth, that he had a fountain of 

water currentem uſque ad rotam molendini, &c. and that the defen- 

dant divertit curſum aque, and this was held good (5). Ihe caſes 

of ſtopping up of lights and diverting of watercourſes are not 

parallel. 7 he preſcription to lights muſt be ratione loci; and 
therefore if a man will erect a new houſe, and a ſtranger will ſtop 

the lights, it is an injury done, and the action may be maintained 


vcd 52 J te poſſeſſion; for upon the plaintiff CottePs own ſhewing the 
10. Mod. 158. AS ALF gone; becauſe he ſet forth, that he had pulled 
229. 300, down 
11. Mod. 158. vater from running to thoſe mills which the plaintiff newly built. 
Gib. Ea. Hip. All which prove, that a preſcription goes to the right, but a poſſeſ- 
183. ſion is ſufficient to ſupport an action againſt a tort fraſor. Laſtly, 
2. Na- 909. in the caſe of à common or à rent, which cannot paſs without 


(a) Raſtal's En. 9. (g) DoppznIpes, Juſtice, in the caſe 
48) Ame... .. of Surry v. Piggot, Poph. 171. 
(e) Dent d, Oliver, Cro. Jac. 43. (5) 27. Afize, placito 8. Brook's 
' Sed nota, This was a'tzr verdict. Abr. Preſcription,”* 49+ Raſial's 
. - Bicot v. Ward, Hob. 193. Entries, ** Nufance,” | 
; 9 Croz Car. 499. (i) 1. Show. 7. 
) Regiſter, 153. (#) 4. Co. 3% 
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ed (a), if the plaintiff ſhew a que effate, he muſt produce the Hrnnt te 
2 (9 77 which it was granted ; but where he preſcribes for a no" " 
way, he may ſet forth his eſtate without ſhewing how he came by p _— 


it, becauſe it is but a conveyance to the action, which is grounded 

upon the diſturbance dene to the poſlethon. i Vern 2006 
Tur Cour. The word “ let” implies antiquity, and will 

amount to a preſcription; and ſolitus 75 2 aque running to a 

mill, make the mill to be ancient; for if it were newly erected, 

there cannot be ſolitus curſus aguæ towards that mill. 
For which reaſons the judgment in the original action was 

afirmed in Hilary Term, in the firſt year of William and Mary. 
But THE Cnrer JUSTICE was of opinion, that if the cauſc See the caſe of 


had been tried upon ſuch a declaration, the plaintiff ought to have Porn v. Gaſho 
proved his preſcription, or elſe he muſt be nonſuited. ford, Comyn _ 


ef Rep. 44- 
(a) Slackman . Weft, Palm. 387. (5) But ſee 16. & 17. Car. 2. c. .; 
Cro, Jac. 673. Yelv. 201. 2. Mod. the 4. & 5. Ann. c. 16. 1. Sid. 249. 
277» . Lut. 1353. 1. Salk. 497. 6. Mod. 135. 


Anonymous. Caſe 20. 


ONE was indifted for the drinking of an health to the pious me- Drinking to the 
mory of Stephen College, who was executed at Oxford for Pius memory 


high treaſon. He was fined one thouſand pounds, and had ſentence re f high 


to ſtand in the pillory, and was ordered to find ſureties for his treawongis a con- 
good behaviour. | | ' _ .. temptoftheking 

| d . and his govern- 
ment.— 5, Mod. 363. 1. Hawk. P. C. 9a. 


* 
The King againſt Roſewell. ol. 53 ] 


21. 


THE DEFENDANT was a non- conformiſt miniſter, and indicted; an ind dment 
for high treaſon. in preaching of theſe words, „Why do. for, Treaſon, for 
« the people” (innuendo the people of England) make a flock- /*y""9 © We 


« ing to the king” (innuendo Carolum Secundum), under pre- ,, — 7 2 
« tence of curing the king's evil, which the king cannot dof « kings,” 
« But we are the prieſts and prophets to whom they ought to wu do 
« flock, who by our prayers can heal them. We have had two Charles the F 
« wicked kings now together (innuendo Carolum Primum et ©*4 Carle: the 


Carolum Secundum) & who have ſuffered popery to be introduced 2 ag 
« under their noſes, whom 1 can liken to none but wicked Je- tsxurx 20 
« roboam; and if och innuendo the people *, c. ** would ſtand the people, 
« totheir principles, I make no doubt but to conquer our enemies,” „ old Rand 
innuendo, the king and all his loyal ſubjects, “ with rams horns, «, ec 
broken pitchers, and a ſtone in a fling, as in the time of old.” « gens wa. 
Upon this indictment he was arraigned, and pleaded not guilty, « enemies,” 
and was tried at bar, and found guilty of H1GH TREASON upon A - 
lejal ſubjeRs, is bad; for an inmendo cannot determine the ſenſe of words.—S. c. 2. ies 
S. C. 3. State Trials, 909. 8. C. 6. Stats Trials. App. 48. 1. Roll. 1853. Cro, Car. 117. 
1. Lev. 559, Comyns, 43. 10. Mod. 197. 1t. Mod. 99. 1. Hale, 115. 2, Hawk, P. C. 57. 


+ Hawk, P. C. 323. Ld. Ray. 879. Cowp. 276. 2. Term Rep. 70. 
| ” + the 
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the evidence of two women. And the Court having aſſigned Mx, 

WarLoye, Mr. POLLEXFEN, and Mr. BAMPFEILD to be bis 

counſel, they moved in arreſt of judgment : 1 
FixsT, That the words, diſcharged of the innuendoes, if taken 


ſeparate, or all together, have no tendency to treaſon. The fir 
does not import any crime; and to ſay that “ we have 


& had two wicked kings,” may be a miſdemeanor, but it is not trea- 


ſon, either by intendment of the death of the king, or by levying 
war againſt him. The crime ſeems to conſiſt in the next w 
which are, “ if they would ſtand to their principles, &c. ; ” this 
ſeems to ſtir up the people to rebellion, but as they are placed in 
the indictment, they will not admit of ſuch a conſtruction, neither 
as they have reference to the words precedent, or as they ſtand by 
— The words which go before are, viz. © we have 
lt is not expreſſed what kings, 
or when they reigned, which is very uncertain; & ef þ ip ad fin- 
damentalia fua flarent, which word ipſi is relative, and muſt refer 
ad proximum antecedens, and then it muſt be « 'nf reges which 
is proper and natural ſenſe of the words. But now if the 
innuendoes muſt be inſerted, it muſt be under ſome authority of 
law, either to deſign the perſcn or the thing, which was not cer- 
t * may be more 
collected; and this is the moſt proper office of an innuen- 
4 (a). It will not change the meaning of the words, for that i 
to make them ſtill more uncertain (b). Now moſt of the inn 
endocs in this indictment are naught, bec. uſe they do not aſcertain 
the ſubject matter. Firſt, by the word “ people, innzends the 


people of England, may be as well intended any other people, be. 
| f 


cauſe there was no previous diſcourſe of the people of "England, 
Then follow theſe words, © we have had two wicked kings now 


« together,” innuendo King Charles the Firft and Second, which 


be as well intended of King Ethelred and Alfred, becauſe the 
words denote a time paſt, and therefore cannot poffibly intend 
the king, of whom there was no precedent * diſcourſe, And the 
rule is, de dubris et generalibus benignior ſententia recipienda il. 
Beſides, thoſe words are inſenſible, and indeed impoffible, for ws 
cannot have two wicked kings together, it ought to be ſucceſſive; 
Then to fay, We ſhall conquer ourenemies,” cannot be intendc4 
the enemies of the king, becauſe the word & encmies”” is of 


large ſenſe ; for man, by reaſon of his ſins and infirmities, hath 


many enemies, and poſſibly ſuch might be intended. If therefor: 
it be doubtful what enemies were meant; if it ſhall not be in the 

of a clerk by an innuend to make words of another ſenſe 
than what they will naturally bear, nor to help where they an 
inſenſible, as in this caſe z if there was no precedent diſcourſe, 


either of kings, people, or enemies, which muſt be proved by the 


evidence; then is this indictment naught. And therefore judg- 
ment ought to be arreſted. 


0 4 Co. 17. 7 (5) Hob. 45+ Oro. Jac, 126, 
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Ms. ATTORNEY and Mx. Soricrrox contra. It is ſaid in 
this indictment, that the words were ſpoken to ſtir up rebellion, 


Tut Kirxe 
againſt 


and to depoſe the king ; and it is fo found by the verdict of Nosnwwã rl. 


twelve men. That which aggravates the offence is, that it was 
ſpoken in a public aſſembly to the people, which muſt be intended 
the people of — for to ſuch the defendant preached, and to 
them he declared the power given unto him by God to heal them 
by prayer. Then he tells them, that their king is wicked; 
and having inſinuated this doctrine into their minds, he then bids 
them ſtand to their principles in oppoſing apd ſubduing wicked 
kings. It is objected, that there ought to have been a precedent 
diſcourſe of the king; but the precedents are otherwiſe. In the 
reign of Henry the Eighth (a), there was an indictment againſt 
the Lord Grey, for words ſpoken againſt the king, without 
ſetting forth any precedent diſcourſe of him. So was my 
Lord Cobham's Caſe, in 12. Fac. 1. for that he © proditorit dixit 
« et propalavit bæc verba, v1z. „It will never be well for 
« England until the king and his cubs are killed, without an 
averment that the words were ſpoken de rege. And in Williams 
Caſe (b), who was indifted for high treaſon, for writing two 
books in which were many traitorous aſſertions, but no averment 
of any previous diſcourſe concerning the king; all theſe indict- 
ments were thus, viz, dixit ſuch words « de domino rege. 
Therefore the indictment is = in form, if the words therein 
contained amount to treaſon, Now do they import treaſon or not? 
If they do import it, then it is unneceſſary to aver that they were 


3 


ſpoken de rege, becauſe it caanot be intended to be treaſon againſt See Croghan's 
any other king. If a man ſhould fay, that “ he would go to Caſe as reported 


« I/hitehall and kill the king,” it is not n to aver any Dr. Car. 332. 3 
precedent diſcourſe de rege. In actions on the caſe for wo — 1 


there muſt be an averment of the perſon, becauſe many men are courſe it, 
of the ſame name; but in indictments the form will govern the caſe, f oſt. C. L. 203 · 


Several traitors have ſuffered death in ſuch caſes as this at bar, 
and many learned men in all ages have attended this court, and 
this objection was never made till now; and therefore the prece- 
dents being without this averment de rege, where the overt act 


is by words, judgment was prayed againſt the priſoner. 
Curia, Words may be an overt act, but then they muſt be 


ſo certain and poſitive as plainly to denote the intention of the 


ſpeaker, If a man ſhould another that he would drive 
the king out of England, there needs no averment that ſuch 
words were ſpoken de rege, becauſe they tend immediately ta 


depoſe the king; but if he had ſaid, that he would go ta 


(4) See Year Book 33. Hs. 8. (5) Reported by Lord Roll, 2. Roll. 
Rep. 88. 


. 727. 


E 3 Ihiteball 


againfl 
RozzWaiLlyi. 
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Tut Kixe Whitehall and 2 enemies, that is not treaſon without a 


averment (a), &c. 
Judgment was arreſted. 


() This doctrine is ſupported by 
many authorities : Staund, P. C. 2. 
Yelv. 207. Kely. 13. 2. Mod. 65. 
Alcock's Caſe, 1. Lev. 57- 1. Hawk, 
P. C. 42. Owen's Caſe, 1. Roll. Rep. 
185. Lowick's Caſe, 4. State Trials, 
723.-—Sir Edward Coke and Sir Mat- 
thew Hale infift generally, that the bare 

ng of words can never be an overt 


aQ of compaſſing or imagining the king's 


death; 3. Inſt. 14. 38. 140. 1. Hale 
F. C. 171, 112.3; but Mr Juice 


Feſter ſays, that the rule, which has been 


laid down on more uccafions than one 
fince the Revolution, is, that looſe words 


not relative ta any af? or d:/ign are not 


overt acts of treafon, 4. State Tri:k, 
$81. 645. Salk. 631. ; but that word 
of acvice or perſuaſion, and all conſults. 
tions for the treitorous purpoſes of 
88 the king's death, are certain 

: they are uttered in contemplation of 
es traitorous purpoſe actually on fort 
or intended, and in profecuticn of it, 
Foſter, r Diſc. 200. It ſeenis alfo t 
be the better opinion, that to mak: 
writing an overt act of high treaſon in 
compaſſing the king's ceath, it muſt nc: 


only be publiſhed, but clearly import + 


traitorous defign upon the life of the 
king. I. Hale, 118. Foſter, 19% 
1. Hawk. P. CG 38. 
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/ hag 1569 
* Pool againff Trumbal. Caſe 22. 
T2 DEFENDANT was ſued in the ſpiritual court for dila- A general par- 


pidations, and pleadẽd the general pardon (a) by which don of ali of- 
« all offences, contempts, penalties, &c.“ were pardon- fences” does 
ed; and for this reaſon he prayed a prohibition: but it was denied, an. yang > 20s 
becauſe the ſtatute never intended to pardon any ſatisfaction for ,,;;.... —_— 
damages, but only to take away temporal puniſhments. 8 


426 Poſt. 241. | oa 51. Cro. Car. 357. 1. Salk. 383. 2. Mod, 103. Fitzg. 107. 306. 
11, Mod. 233. 1. Peer, Wms. 696. 1. Stra. 473. 539+ 2+ Stra. 912. 127%: 1. Ld. Ray. 215. 


(a) 25. Car. 2. c. g. 


* 


Dorrington againſt Edwin. Caſe 23. 
Michaelmas Term, 36. Car. 2. Roll 277. 


C 
8 ſetting forth, That John Temple did levya pleint in the ſheriff's the 


2. Bl. Rep. 1220. Bull. N. P. 60, Gilb. Replevins, 68. 277, - 1. Ld. Ray. 278, 8. Mod, 31 
12. Mod. 352. 423. 453. Fitzg. 294- 2. Barnes, 346. , 2 * 
E 4 ſuit 


— 
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PoxnrveTton ſuit he found pledges de proſe et de retorno habende, if it 
nt ſhould be awarded; that this pleint was tranſmitted out of that 
resin. court into the Huftings, and by © certiorari (a) removed into 

. the King's Bench, where the vlaintiff declared as aforeſaid, &c, - 
Dorrington avowed the taking, &c. and Temple was nonſuited; 
and thereupon a retorne habende was awarded to the ſheriff, who 
returned elongatus, c. Then a ſcire facias was btrought againſt 
the pledges upon the ſtatute of Weftminſter the Second, 13. Ew. I. 
c. 2. which provides, that where © lords upon replevins cannot 

| & obtain juſtice in inferior courts againſt their tenants, when 

*[ 57 } © ſuch lords are attached at their tenant's ſuits, they * may have 
| tc a recordari to remove the plea before the juſtices, &c. and the 

« ſheriff ſhall not only take pledges of the plaintiff to proſecute 
ce his ſuit, but alſo to return the cattle if a return be awarded, &c.” 
The defendants appeared and prayed oyer of the certigrari, which 
was returned by the mayor and fberiffs only without the aldermen, 


The queſtion upon a demurrer was, Whether a ſcire facias will 
lie againſt them by virtue of this ſtatute, they being only pledges 
in replevin brought by pleint without writ ? . 


Ms, PoLLExFe for the defendants ſaid, that they could not be 

charged by this ſcire facias, becauſe the pleint was removed by 

certiorari, and thereby the plaintiff Dorrington had loſt the bene- 

"Nee ids fit he bad againſt the pledges in the ſheriff's court. This caſe 

PraQice, x72. ; Was compared to other actions in inferior courts, which if re- 

and the 1g, moved by habeas corpus, the bail below are diſcharged of courſe, 

Geo. 3. c. 72, By the common law there were no pledges of retorn. habend. (6) 

1. & for before this ſtatute the ſheriff could not make a replevin with- 

out the king's writ: now he hath power to take pl z but if 

he will make deliverance of the goods ad querelam alicuſus fine 

brevz, the fault is ſtill in him; for he may compel the party to brin 
. @ writ (c), and then the pledges will be liable, becauſe it wi 

appear who they are. And therefore it hath been adjudged (4), 

that where a replevin is brought by writ, the ſheriff cannot make 

deliverance without taking pledges, becauſe if the plaintiff ſhould 

N recover, he hath a remedy againſt them by ſcire facigs; but if 

F * he recover upon a replevin brought by pleint, the judgment ſhall 

not be avoided by aſſigning the want of pledges for error (e), 

becauſe in ſuch caſe the ſheriff is not by law obliged to take 
pledges (J). | 

SECONDLY, This ſcire facias is brought too ſoon, for there 

ought to go an alias et pluries retorn, habend, before the return 
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* Laden 
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(«) If it had not been 3 court of (e] Cro. Car. 504. 
record it might have been removed by J) Bides theſe pledges, the fta- 
Re-fa- .- Dat. 425.” 9. Hob. 6. 38. tute of 11. Geo, 2. c. 19. 0 dets the 
F. N. B. 74. F. Dak. 273 Nose to ſheriff to take a bond v ith two ſuretics 
For man Epition, in a fum double the value cf the goods 


(6) Dyer, 248. giſtrainced, which bond may be aſſigned 
8 Daltor, 434 to the deſendant, and, it ſorſeiteo, may 
(4) Cro. Car, 446, be dued in e pame of the affignee, 


of 


E42 5 
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of clongata, and then, and not before, the ſcire facias is properly Doanrnerou 
E conTRA. The pledges are _— and the "#1 facias . 

is well brought, and this grounded upon the ſtatute of i minſter 

the Second, which directs pledges to be taken before the delivery | 

of the goods: it * takes notice that replevins were ſued in inferior *C{ 58] 

Lars by hl tenants againſt their lords, who had diftrained for 

rents due for ſervices or cuſtoms ; and that ſuch lords could not 

have juftice done in thoſe courts ; and therefore to remedy this 


miſchief the ſtatute = the writ recordare, &c. to remove the 
Juſtices ; and becauſe ſuch tenants, after they 


that the ſheriff ſhall take pledges for returning the beaſts, if a re- 
turn ſhould be awarded, which would be to little purpoſe if ſuch 
were not liable upon the return of elongat. Now as to 

the removing of the pleint by certiorari, that makes the caſe more | 
ſtrong in the plaintiff's behalf, becauſe the record itſelf und cum Skin, 244. 
emnibus ea tangen. is removed; but by an habeas corpus the perſon 
is only removed, and the Court hath thereby a juriſdiction over 
his cauſe, which the inferior court hath loſt, becauſe it hath loſt 
his perſon. | 

SECONDLY, This ſcire facias is not brought too ſoon, as hath 
been objected, for it is in vain to bring an alias et pluries after 
the ſheriff had returned elongat.; it is like the common caſe 
where a JE is brought againſt the bail and non eff inventus 
is returned, which there never was an alias or pluries capias, 

And afterwards, in AMichaelmas Term following, judgment was 
given that the pledges are liable. | 


Palmer again Allicock, Ciſe 24- 
Michaelmas Term, 35. Car. 2. Roll 239. 


PROHIBITION. —By the ſtatute of 22. & 23. Car. 2. c. 10. Ita man die in- 
for the diſtribution of inteſtates eſtates, it is provided, That in ae, kaving 
« caſe there be no wife, then the eſtate of the huſband dying inteſ- me, r \ 8 
© tate ſhall be diſtributed equally among the children; and if no perſonal eftate 
« child, then to the next of kin of the inteſtate in equal degree, immediately - 
« and to thoſe who legally repreſent them,” ar $ oh ta, 
tute of 22. & 23. Car. 2. c. 10. ; and therefore if one die inteflate before A CAS. 
ſhare ſhall go to his adminiſtrator, and not to the adminiſtrator of his father ; for the ſtatute weſts 
the ſhares in thoſe who are intitled to diſtribution at the time the inteſtate died, —S. C. Skin. 212, 218. 
8. C. Comb. 14. 8. C. 2. Show. 40). 486. 2. Vern. 274. 392. 559. 1. Vern. 40%. / 
2. Bac,” Abr. 386. 429. 1. Com. Dig. 235. Carth. 51. 1. Peer. Wms, 46. Prec. in Ch. 21. 28. 
Caſes T. T. 251. 276. 2. Peer. Wms. 383. 440. 3. Peer. Was. 33. 40. 50. 102. 125. 196. 
Comyns, 3. 87. Stra. 710. $20, 86 5. 947. 10. Mod. 24. 276. 335. 389. 442. 12, Mod. 436. 
615. 622, 410. 566, 619. Gilh, Eq, Rep. 93. 136. 189. Fitzg. 126, 285. 8 
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A man died inteſtate having no wife at the time of his 
and but one child, who was an infant: afterwards adminiſ. 
tration was of the father's eſtate durante minore tate of 
the child, who died before the age of ſeventeen. Then adminiſ. 
tration was granted by A PECULIAR to the next of kin of the in- 


fant ; and an appeal was brought in THE ARCHEs by the next of 


*[59] 


kin of the father to revoke that 


The queſtion was, Whether adminiſtration de bonis non, Cc. 
of the firſt inteſtate ſhall be granted to the next of kin of the 
father or the child ? 


Mx. PoLLEXFEN argued this Term for the plaintiff in the 
prohibition, That the ſtatute gives a power to the ordinary to take 
bonds of ſuch perſons to whom adminiſtration is committed, the 
forms of which bonds are expreſſed in the act, and the conditions 
are to make a true and perfect inventory, and to exhibit it into 
the regiſtry. He hath alſo a power to diſtribute what remains after 
debts, funeral charges, and expences. Thus the law ſtands now, 


Then as to the caſe at the bar three things are to be contidered : 


FixsT, If a man die inteſtate leaving two ſons and no wife? 
each hath a moiety of his perſonal eſtate immediately vefted in 
him, ſo that if one brother ſhould afterwards die inteſtate, the . 


Other ſhall have the whole. 


SECONDLY, If an intereſt be veſted in two, then by this ſta- 
tute the like intereſt is veſted in one, fo that if he die inteſtate 
his adminiſtrator ſhall have the eſtate. 


THIRDLY, If fo, then the conſequence will be, that in this 
caſe adminiſtration de honis non of the firſt inteſtate ſhall go to the 


next of kin of the infant. 


By & intereſt” is meant a right to ſue for a ſhare after debts 
paid, which intereſt every perſon hath in a choſe in action: as if a 
man covenant with two, that they ſhall have ſuch an eſtate after 
debts paid, an intereſt veſts in them by this covenant, and if they 
die, it goes to their executors | ſuch alſo is the intereſt of every 
reſiduary legatee. Now if any of them die before the reſidue can 
be diſtributed, the wife or children of him ſo dying ſhall have it. 
And to make this more clear, it will be neceſſary to conſider how 
the law ftood before the making of this att. At the common 
law neither the wife, child, or next of kin, had any right to a ſhare 
of the inteftate's eſtate, but the ordinary was to diſtribute it ac- 
cording to his Conſcience to pious uſes, and ſometimes the wife 
and children might be amongſt the number of thoſe whom he ap- 
pointed to receive it; but the law entruſted him with the ſole diſ- 
poſition of it (a). * Afterward, by the ſtatute of We/tminfler 
the Second, 13. Edt. 1. c. 19. he was bound to pay the inteſtate's 
debts fo far as he had aſſets, which at the common law he was not 


(a) 2, Inft. 399.—8ee alſo Plowd, 277. Ld. Ray. 36. 363. 2. Bac. Abr. 
| bound 
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% 
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bound to do; and an action of debt would then, and not 
lie againſt him, if he did alien the goods and not pay the debts (a). 
Then the ſtatute of 31. Ezw. 3. c. 11. was made, by which 
he was impowered to grant adminiſtration to the next of tin and 
moft lawful friend of the inteftate ; and by this ſtatute the perſon 
to whom adminiſtration was committed, might have an action to 
recover the inteſtate's eſtate ; for at the common law he had no 
remedy (6). | 


But then afterwards the ſtatute of 21. Hen. 8. c. 5. enacts: 
« That the ord.nary ſhall grant adminiſtration to the widzw or 
« next of kin of the perſon deceaſed, or to both ;”” and this was 
the firſt law which gave any intereſt to the wife ; to whom admini- 
{tration being once granted, the power of the ordinary was deter- 
mined, and he could not repeal it at his pleaſure, as he might at the 
common law (c). But after the making of this ſtatute many 
miſchiefs ſtill remained, becauſe the adminiſtration being once 
committed, the perſon to whom it was granted had the whole 
eſtate, and the reſt of the relations of the deceaſed were undone ; 
and therefore if his children were under age, or beyond the ſeas, 
and a ſtranger had got adminiſtration, it would have been a bar to 


Parmcn 
againff 
Acc. 


them. And thus it continued many years, the ordinary ſtill making La. Ray. 86. 
diſtribution as he ng fit, taking only a bond from the perſon 63. 


to whom he granted adminiſtration for the purpoſes aforeſaid, and 


ſometimes to diſpoſe the ſurplus, after debts and legacies, as he 


ſhould direct; and no prohibition was granted to remedy theſe 
inconveniencies till about the twelfth year of King James the 
Firſt (d). But now by this act a good remedy is provided againſt 
theſe miſchiefs ; and it is ſuch which takes away the cauſes thereof, 
which is, that the adminiſtrator ſhall not have the whole eſtate, 
but that a diſtribution ſhall be made. The title of the act ſhews 
the meaning thereof to be © for the better ſettlement of inteſtates 
<« eſtates ; and the body of it ſhews how diſtribution ſhall be 
made; fo that ſuch bonds which were uſually given by the admi- 
niſtrator before this law to make diftribution as the ordinary ſhould 
direct are' now taken away, and other forms are preſcribed ; and 
there can be no remedy taken upon ſuch new bonds till the ordinary 
hath appointed the $ifiribution 3 ſo that in effect this act makes 
the will of a perſon dying inteſtate, and tells what ſhare his relations 
ſhall have: * and it is probable that the cuſtom of Landon might 
guide the parliament in the making of this law ; which cuſtom 
iſtributes the eſtate of a freeman amongſt his wife and children. 
This ſhews that an intereſt is veſted in them, which goes to the 
adminiſtrator, the conſequence whereof is very conſiderable ; for 
if ſuch children ſhould marry, they have a _— by this act 
that a portion ſhall be paid; and if the wife ſhould take another 


| (a) Greifbrook v. Fox, Plowd. 277. (e) Hob. $3. 1, Co. 62. 202. 
(5) Co. Lit. 133. b. 2. Inſt. 397. (d) Hob. 8 3. 
and Henfloe's Caſe, 9. Co. * 


huſband, 


*[ 61] 
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pants huſband, he will be entitled to her ſhare ; and this may be a means of 

ais iv ing credit in the world, when the certainty of their portions are 

Ax ricocz. 5 well known and fecured. It is ſuch an intereſt which is known 

in the law, and may be compared to that in Sir Thomas Palmer's 

_ Caſe(a), who ſold ſixteen hundred cord of wood to a man, who 

aſſigned it to another, and afterwards the vendor ſcld two thouſand 

cord to one Maynard, to be taken at his election; the aſſignee of 

the firſt perſon cut fix hundred cord, and Maynard carried it away; 

thereupon an action was brought, and the plaintiff had judgment, 

becauſe the firſt vendee had an intereſt veſted in him which he 

might well aſſign. This caſe is a plain proof that a man may 

have an inte in a chattel without a property, and ſuch an 

intereſt which gives the perſon a remedy to recover; and where 

there is a remedy there muſt be a right, for they are convertibles, 

It is not a new thing in the law that a contingent intereſt in the 

anceſtor ſhall ſurvive to the heir; as if a man be ſeiſed of the 

manor of S. and covenant that when B. ſhall make a feoffment to 

him of the manor of D. then he will ſtand ſeiſed of the ſaid manor 

of S. to the uſe of the covenantee and his heirs, who died leaving 

iſſue an heir, who was then an infant; B. made a feoffment to the 

covenantor accordingly ; it was held, that no right deſcended to 

the heir of the covenantee, but only a poſſibility of an uſe, which 

might have veſted in the anceſtor, and ther the heir ſhall 

70. Mod. 165. claim it by deſcent (5). It is like a debt to be paid at a day to 

423. come, which is debitum in præſenti, though ſolvendum in futuro; 

Ks Mod. 401. and though the obligee cannot have an action before the day is 

Gab, * come, yet ſuch an intereſt is veſted in him that he may releaſe it 

79. befere that day, and fo bar himſelf for ever (c). Now if this act 

1. Ld, Ray. makes a will, it ought to be conſtrued as ſuch; and it cannot be 

$18. denied, that if this caſc had happened upon a will, the executor of 

* the ſon would have a very good title. It is a weak obj ection to 

affirm, that this law was made to eſtabliſh the practice of the 

eccleſiaſtical courts, and that it is only explanatory of the ſtatutes 

cf Edw. 3. and Hen. 8. becauſe it is “ plainly introductory of 

a new law; for diſtribution is now made otherwiſe than it was 
before (4). | 


* 
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(a) 5. Co. 24. 

(5) See Wood's Caſe, cited in Shel- 
ley's Caſe, 1. Co. 99. 

(e) Lintleton, ſect. 512. See alſo 
9. Co. 37. 2. Inft, 398. Piowd. 


277. 

(4) It ſeems to be decided, by the caſe 
of Browne v. Shore, Eaſter Term, 1. 
Will. & Mary, 1. Show. 2. 25. that the 
ſtatute 22. & 23, Car. 2. c. 10, veſts 
the ſeveral ſhares of an inteftate's effects 
in thoſe who are intitled to diſtribution 
at the time the inteſtate died. Therefore 
where A. died inteftate, and B. and C. 
were his next of kin, and ;. died within 
a year after the inteſtate, and before any 
diſtributicn actually made, it was held, 
that the executors of B. were intitled to 


biz ſhare of the inreſtate's effects. S. C. 
Comb. 112. 8. C. Hoh, 258. 
403- 2. Vern. 274. But although 
each diftributory ſhare veſts on the in- 
teſtate s death, yet the ſ-me doth nor fo 
veſt as to exclude a poſthumous child, 
Edwards v. Freeman, 2. Peer. Wms. 441. 
—A man died inteſtate, leaving a widow 
and one fon ; afterwards the ſon died 
inteſtate ; then the mother was delivered 
of a female child, whereof ſhe was enſcint 
at her huſband's death; and it was 
decreed, that ſuch poſtbumens daughter 
was intitled to a ſhare of the ſon's perſo- 
nal eſtate, Wallis v. Hcdſon, Hilary 
Term 14. Geo, 2. Note to Fou Ta 
EpD1T10n.—Sce the report of this caſe, 
2. Eq, Abr. 446. 637. 2. Atk. 115, 
SECONDLY, 
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SECONDLY, An intereſt is veſted where there is but one child. g, ffs mas 
For the better underſtanding of this point the clauſe in the act —— i 
ought to be conſidered, which is, viz. © If there be no wife, then "vs i 
« to be diſtributed amongſt the children; if no child, then to the dis death, and 
« next of kin of the inteſtate ;”” upon which clauſe theſe objections but one child, 
haye been made. FIxs r, That it is inſignificant, becauſe the ſta- an infant, and 
tute of 21. Hen. 8. c. 5. gives the right bf adminiſtration to the child. — 
—SECONDLY, That diſtribution cannot be made where there is prone 0m _ 
but one.— THIADpILy, That this clauſe ought to be conſtrued ac- durante minere 
cording to the law in the ſpiritual courts. Now as to the firſt ob- cui of the 
jection, it is true, that before this act the child had a right of ad- __ and the 
miniſtration, but that rigat was only perſonal ; ſo that if he had. ar. "ix 
died before he had adminiitered, his executor or adminiſtratorcould teen years of 
not have it. Beſides, many inconveniences attended this perſonal age, whether 
right of adminiſtration, which are now prevented by the veſting a9miniftratioa 

an intereſt, For when the right was perſonal, and the admini- pes af 
{trator gave bond with ſureties to adminiſter truly, and the ordi- — yards a 
pary had appointed diſtribution to be made, the adminiſtrator was granted to the 
bound to perform it, though not in equal degree; and if he died next of kin of 
before the eſtate was got in, it was loft for ever. But now by — or o 
this clauſe diſtribution muſt be made equally, viz. one third part in 
of the ſurplus to the wife, the reſt by equal portions to the children; Salk. 38. 
ſo that what was very uncertain before, and almoſt at the will of © . 
the ordinary, is now reduced to a certainty; and therefore an in- 0. ow 
tereſt muſt veſt in ſuch perſons to whom ſuch equal diſtributions 1. Ly. Ray. 86. 
of filial portions are given. As to THE OBJECTION, That diſ- 363. 571. 6%. 
tribution cannot be made where there is but one child; I anſwer, 
that this alſo is true in propriety of ſpeech, and taking the word _ 

« diſtribute” in the ſtrict ſenſe, But this was never a—_— +048 
the ſtatute, as plainly appear upon the conſtruction 

whole ; for the — a children” doth contjritinl &« a child” and 
more; and the form of the bond directed by this ſtatute is, that the 
adminiſtrator ſhall deliver the goods to ſuch perſon and perſons, &c. 
which ſhews that one * is comprehended; and therefore diſtribuere » [ 63 ] 
in this caſe is no more than tribuere, and muſt be fo taken. The 
parliament never intended that diſtribution ſhould not be made 
where there is but one child, as may be eaſily collected from the 
reaſon of the thing and the inconveniences which would enſue.— 
FigssT, If a man thould die leaving a wife and one child, the wife 

| would be intitled to one third and the child to the other two thirds 
of the perſonal eſtate; now if the child ſhall have two thirds, being 
comprehended under the word & children, what reaſon can be 
given why he ſhould not have the whole where there is no wife, 
which he could not have if the word © children did not compre- 
hend & child” in this caſe? —SeconDLy, If a man hath a perional 
eſtate to the value of two thouſand pounds, and die leaving iſſue 
three ſons, but hath in his life-time made proviſion for the ſecond. 
ſon to the value of one thouſand pounds; the eldeſt ſon dies inteſ- 
fate; ſhall the youngeſt be totally excluded from the remaining - 
thouſand pounds becauſe there is none left to have diſtribution ; his 
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rats ſecond brother being preferred in the life-time of his father 
— againſt 
22e. fk married, and two brothers, and dies inteſtate, now if his 
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ual portion with what remains ? — TRIR DL, If the father | 


eſtate ſhould not be veſted in the ſon, then if he ſhould alfo die in. 
teſtate, his wife could have nothing, but it would go to the uncles ; 
and this would be a very hard tion of this law, to carry the 
eſtate to the uncles and their executorsfrom the ſon and his admini- 
ſtrator. But there is a caſe which proves that a child is intended 
by the word © children” it is the caſe of Amner v. Lodingtoncitedin 
thew Manning s caſe (a), which was, A man being poſleſſed 
of a term for years deviſed it, to his wite for life, and after her death 
to her children unpreferred, and made her executrix, and died; ſhe 
married again, and had but one daughter unpreferred; and after the 
death of the mother this executory_deviſe was held good to the 
daughter, though it was by the name of children; and the enjoyed 
the term (5). | | 


The ſlatute of THIRD OBJECTION, That this ad ſhould be conſtrued accord- 
Diſtributions, ing to the ſpiritual law.—I AxswER, That cannot be, for all 
22.&23.Car- 2- ſtatutes ought to be expounded according to the rules of the com- 


c. 10 hall be 
expounded ac- 
cording to the 
common law. 


mon law, and not according to their law; for they have no law 
which gives power to ſue, nor to diſtribute to the wife or next 


of kin, but the uſual courſe was for the ordinary to diſpoſe of inteſ- 
to pious uſes. - * "Then admitting this to be an in- 


dates 
2 64 tereſt veſted, the conſequence will be, that it ſhall go to the ad- 


2. Mod. 8. 


miniſtrator, and then adininiſtration muſt be granted where the 


10. Mod. 243. eſtate legally ought to go. The adminiſtration of the huſband - 


359 412. 
11. Mod 


12. Mod. 239. 


to tle goods of 


o 161. — 


e wife is grounded upon this reaſon, becauſe the 
marriage is /i a gift to him in law (e). It was not the only 
miſchief before this law that the adminiſtrator run away witk the 
whole eſtate ; for if a man died inteſtate leaving but one ſon then - 
beyond ſea, and adminiftration was granted to a ſtranger, he who 


(a) 8. Co. 96. 1 ; 
Newton, cited Comb. 113. where an 
oaly ſon adminilterec to his facher, made 


his ex<cuters, and died, and a ſtranger 


took out adminiſtration de banzs non, Cc. 


of the father ; and the court of exchequer” 
hed, that it was not a caſe wirkin the 


Nature of Diſeributions, becauſe, being an 
only for, be wes intitlec to al! his father's 
effects at common law. Bet Herr, v. 


Chief Fuffice, in Gcding this caſe; 2. Show. 
26. ſays, that it was Within the ſtatute, 
and that an intereſt veited in an only 
child, But it appears, 2. Show. 407. 


that the queſtion was concerning, 2 


mortgage which the father had pur- 
chaſed in the name of his only ſon, and 


that equity decreed it to the father's 


adminiſtrators becauſe. it was his money. 


In the report of the principal caſe, how. 
ever, 2. Show. 408. 8 
that the cafe of one child is as un- 
queſtionably within the ſtatute as where 
there are ſeveral childreg ; for the end of 
the law was, that 4 ſhould have it as 
well as one ; but deny, that there is any 
more veſting by the ſtatute than there 


was at common law. But it bas been 


fince determined, in the caſe of Bron 


v. Shore, 1. Show. 2. 25. that an 
intereſt is clearly veſted by the Nature 3 
and Sir B. Shower, 2. Show, 486. ſays, 
fo ithath been held in chancery and the 


|) ont Cal, ce. 51, ic. 


had 
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had right could not appeal after fourteen days, which the ſon could Pau 

not doat that diſtance; andſoby this means a wrongful adminiftrator ] 
was entitled to the whole, and he whoſe right it was had no remedy A*=*:<ocn. 
to recover at his return. But now this inconvenience is likewiſe 2- Vern. 302, 
redreſſed by the ſtatute of Diſtributions, for when the ſon returns ayes 44+ 
he may put the bond in ſuit. And for theſe reaſons it was prayed — T. 1575 Ip 


that the prohibition might ſtand. 12. Mod. 678. 
M. WILLIAMS __ the defendant in Eafter Term, OY 185 

2. Jac. 1. The ſubſtance of his argument was, That though the Fitzg. 205. 
plaintiff had gotten adminiſtration, yet no intereſt was thereby 8. 891.1117. 
veſted in him, but that the appeal was proper; and for this he 3 _ 
cited the caſe of Bramond v. Long (a), which was, Baron and feme, 53. "ou 
adminiſtratrix of her former huſband recover in debt; the feme | 
died; the ſurviving huſband brought a ſcire facias to have exe- Lomas 296. 
cution ; and upon a demurrer all the Court, but Hype, agreed Pty 
that the 2 facias would not lie for the huſband alone, becauſe Prec. Ch. 225. 
it was a debt demanded by the adminiſtratrix in auter droit. This 312+ 442. 
ſtatute bath not wholly altered the common law in this matter; , Mod. 263. 
it only limits the ice of eccleſiaſtical courts, and makes pro- * Ray. 
viſion for particular purpoſes, viz. That diſtribution ſhall he made 10g. 
to the wife and children, and their children, which is fo far intro 
ductory of a new law, but no farther; ſo that the right of admi- 
niſtration is as it was before; and therefore muſt be granted to the 
next of kin of the father. This Court hath no power to grant a 7+ Ver. 134. 
prohibition in ſuch a caſe; and if it ſhould, it is the firſt which 737. _ : 
ever was granted of this kind, for it ought not to be determined 56. 3 
here, but in an eccleſiaſtical court, which hath an original juriſ- 10. Mod. 22. 


diction of this cauſe, and the appeal is in proprio laco. | 272. | 
1, Peer. Wms. 


To which Mr. PoLLEXFEN anſwered, that the contrary was 9. 544+ 

very plain, for here have been many prohibitions granted even upon 

* this very act; and the queſtion now before the Court is not #* C65] 
concerning the manner of diſtribution, but the right of admini- 

ſtration, whether any intereſt is veſted in the ſon or not? It is true, Comyns, 916. 
the eſtate in law goes to the adminiſtrator, but the intereſt and Caſes T.T.127. 
right to ſue for and to recover the eſtate goes to the ſon ; ſo that 

if he ſhould die before he is in actual poſſeſſion, his adminiſtrator 

ſhall have it to pay debts and to diftribute, &c. In the caſe of a 

will, if a man ſhould deviſe his eſtate to his wife and children 

after debts and legacies paid, an intereſt veſts in thoſe children ; 

which doth not differ from the caſe at the bar; but in the one 

caſe the teſtator makes the will, and in the other it is made by an 

act of parliament. Some inconveniencies have been already 

mentioned if the law ſhould be otherwiſe taken, but there be 

many more; for if no intereſt ſhould veſt in the child till actual 

diſtribution, he could neither be truſted for his education or 

neceſſaries whilſt living, and nobody would bury him if he ſhould 

happen to die before the year and a day, for the funeral charges 


() Cro, Car. 208, 
would 
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aun It will likewiſe wninkeg dds. in in admini- 
_—_ D 45 n; neither will an 


Arie. honeſt man take an adminiſtration n hiſt, becau he can 
| neither pay money ſafely, or take a Zz infant fie 

before 1 —— ri | . 

But notwithſtandin 3 THE CovrrT gave judgment 
in Michaelmas Term that a conſultation Thould go, the 
Chief Juſtice being abſent 2 (00 

(a) See Jenkins 5. Tucker, 1. H. © Tau quan, for it feems, if 
Hl. Rep. go. 


(5) Sir B. Shower ſays, the reaſon of 
three of the Judges was, becauſe they had 


a Jjuriſdiftion. To which he adds, | 


Caſe 25. Memortndiiti, 


The demiſe of 2 Tzzxm KinG CHaRLEs THE. SECOND demiſed. He 


Charles the Se- ſickened upon Candlemas Day in the morning, being Monday 
cond, and dhe ſecond da of 7 | and died upon Fridey the ixth day of 
February, 1684, in the n reign; and at 


r o' dock in the afternoon of the fe day the Dube of Terk 
nn 
EASTER 


a mb a # 


EASTER TERM, 


The Firſt of James the Second, 
I N 
The King's Bench, 


Kinc's Bexcn. Counon PLzAs. 
Sir Geo. Jefferies, Kut. Chief Juſtict. Sir Thomas Jones, Kur. Chief 7uffices 
gi, Fra, Wythens, Kat. Sir Job Charlton, Kor. | 
Sir Rich. Holloway, Kut. . Sir Thomas Street, 2 Juſticet. 
$;r Thomas Walcot, Kat. Sir H. Beddingfeild, Kat. ] 


9 22 Excnequss. 
William Montague, E/g. Chief Baron. 
Sir Edward Atkins, Kur. | 
Sir Edward Nevil, Kat. F Baron. 
Fir Robert Sawyer, Kit. Attorney General. 
Heneage Finch, Z/. Solicitor General. 

— — Ion — 

| *f 66] 

* Rex againſt Marſh and Others. Cite 26. 


AMES MARSH, Jonx W. and Jonx L. were indicted Iran affray bap- 
2 the coroner's inqueſt for the murder of R. D. at H. in pen between 
ent; and upon this inditment they were arraigned and tried gr and 
at the bar this Term. —— — 


The fact, upon the evidence, appeared to be, that the priſoners wo — 
were cuflom-houſe efficers, who, ſuſpecting that ſome wool would wears gen i 
be tranſported, went to the ſea- ſide in the night-time, where there knocked down, 
happened an affray, and the priſoner Marſh was twice knocked t one of the 
down, and recovering himſeli ſhot the deceaſed. They were all gv, it is 
acquitted of the murder. not MURDER. 

3. Toft. 47. 


1, Hale, 449. Kely, 60, 1. Hawk. c. 85. ſ. 50. Cowp, 830. Douyl. 207, > 
Vol. III. WF Then 


r . TIE 
rr 9 | 
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To infert into Then upon complaint made, that Marſb only was found guilty 


an nc upon the coroner”s inqueſt, two of the ſaid jury were now ſworn in 
— court, Who depoſed, that they upon the coroner's inqueſt found 
whom in truth the indiclment againſt Marſb alone, which indictment was in Eng. 
it was not found [ih ; but that one J. D. who was then * of H. and who by 
is forgery. virtue of that office was alſo coroner, took the indictment, and told 
* [ 67 ] the jury it muſt be turned into Latin, which was done, and he then 

- inſerted the names of- the two other priſoners now at the bar. 


172. Whereupon the ſaid Mr. D. was now called, and he appearing 
3- Inſt. 72. was bound in a recognizance to anſwer this matter; and the two 
$. my 19 priſoners, who were acquitted, were likewiſe bound to proſecute 
— 161. bim; andthe jury- men were ordered to put their affidavit in writ- 
Stra. 69. ing, and ſwear it in court. 3 

1. Hawk 8. An information was afterwards exhibitedagainſt Ar. D. which 
2 Bas. Abr, was tried at the bar in Trinity Term following, and he was found 
567. ilty; but having ſpoke with the proſecutor in the long vacation, 
12. Mod. 502. A was only fined twenty nobles in Michaelmas Term. 


* 


Caſe 27. | Roberts againft Pain. 


The Court will PROHIBITION ToTHE courT or ARCHEs.—The caſe was 
not grant , 1 The. plaintiff was preſented by the mayor and aldermen of 


b auen « Briſiol to the pariſh-church of Chrif-church in the ſaid city, and 


. perſon for tak- the defendant libelled againſt him, becauſe he was not twenty- 


ing orders as a three years of age when made Deacon, nor twenty-four when 
prieft under the entered into the orders of @ Prigſt; and the ſtatute 13. Eliz, c. 12. 
_—_ — requires that none ſhall be made a miniſter, or admitted to preach, 
deacon under the being under that age. | 

age of eng The reaſon now alledged for a prohibition was, Becauſe this 
a matter was triable at law; and not in the ſpiritual court, becauſe, 


1 _ . if true, a taggporal loſs, viz. deprivation, might follow. 


Lutw. 1029. But THE CounT denied the prohibition, and compared this 
Cow 44 fag caſe to that of a drunkard or ill- liver, who are uſually puniſhed in 
Wk 2 the eccleſiaſtical courts, though a temporal loſs my enſue ; and 
3. Bac. Abr. if prohibitions ſhould be granted in all cafes where deprivation is 


121. - the conſequence of the crime, it would very much leſſen the 
20. Mod. 386. practice of thoſe courts. | 3 
Fitzg. 189. 


Comyns, 25. 309. 1. Ld. Ray. 810. 856. 991, 2. Term Rep. 473. 


Caſe 28. | David Burgh's Caſe. 


If the officers of F PARISHIONERS of the parifh of St. Leonard in Fofter- 
ove Perch give lane gave this man {who had a wife and five children) five 
3 zuto pounds in money to remove into another pariſh, upon condition 
another pariſh, that if he returned in forty days he ſhould repay the money. 
ard the pariſh fo which he removes permit him to remain there forty days, he thereby gained a 
ſeutement, and cannot be ſent back. Poſt, 247. 1. Show. 12. Carth. 28. 2. Levy. 2% 
2. Sk. 472. 38. Mod. 30. 49. 61. 235. 320. 326. He 


Faſter Term, 1. Jac. 2. In B.R. 


He removed accordingly, and ſtayed away by the ſpace of forty 
days. 

The pariſh to which he removed obtained an order, upon an 
appeal, for his ſettlement in the laſt pariſh, where he was lawfully 
an inhabitant. 

This order being removed into this court, and the matter ap- 
pearing thus upon affidavits, they declared their opinion only 
upon the order to remove, viz. that the man had gained a ſettle- 
ment in the pariſh to which he removed; for he being an inhabitant 
there for ſo long time as was required by law to make a ſettle- 
ment (a), and not diſturbed by the officers, they were remiſs in 
their duty; and THE COURT would not help their negligence. 


(a) By 13. & 14. Car. 2. c. 12. ſhall be reckoned from the publication of 
perſons coming to ſettle in any pariſh ſuch notice in the church. And as no 
in any tenement under the yearly value facts, however ſtrong, can amount to a 
of ten pounds, may be removed by a conſtructive notice, no ſuch clandeftine 
juſtice of peace, upon complaint of the ſettlement can now be gained. See Rex 
pariſh- officers, within forty days after v. Abbots Langley, Foley, 110. Stra. 
ſuch perſon ſhall ſo come to ſettle, But $35. ; Rex v. Talbury, Foley, 123. ; 
by 1. Fac. 2. c. 17. ſ. 3. the forty days Rex v.* Chertſey, 5. Mod. 454- ; and 
continuance to make a ſettlement ſhall be Mr. Conſt's Edition of Bott's Poor 
accounted from notice in writing delivered Laws, 1. vol. page 119. to 128. where 
to the churchwardens or overſeers; and all the caſes upon this ſubjeR are col- 
by the 3. Will, & Mary, c. 11. they leQed, 


F2 TRINITY 


TRINITY TERM, 


The Firſt of James the Second, . 
I N | 


The King's Bench. 


Sir George Jefferies, Kut. Chief Juſtice. 


Sir Francis Wythens, Kt. 
Sir Richard Holloway, Nn. Juſtices. ol 


Sir Robert Sawyer, Kut. Attorney General. 
Heneage Finch, E. Solicitor General. 
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* The King againſt Dangerfield. Caſe * 
HE DEFENDANT was convicted of publiſhing @ libel, punihment of 
i wherein he had accuſed THE KING, when Duke of York, Dangerfield for 
that he had hired him to kill 3 oo 5, Ac. * libel accuſing” 
And on Friday Fune 20, 1685, he was brought to the bar, where ; — > 
he received rf, — viz. That he ſhould pay a fine of five kill — _ 
hundred pounds; that he ſhould ſtand twice in the pillory, and go % e 
about the Hall with a paper in his hat ſignifying his crime; that on Triak, 166, 
Thurſday next he ſhould be whi from Aldgate to Newgate, 681. and Em- 
and on Saturday following from Newgate to Tyburn; which ſen- 1y*'s Preface, 
tence was executed accordingly. = 5 


As he was returning in a coach on Saturday from Tyburn, one It is murder to 
Mr. Robert Frances, a barriſter of Gray's Inn, aſked him in a n a man for 
jcering manner, whether he had run his heat that day? He replied den 
to him in ſcurrilous words. Whereupon Mr. Frances run him into — 
the eye with a ſmall cane which he had then in his hand, of which ed, and under 
wound the ſaid Mr. Dangerfield died on the Monday following, <xccution fo 
br. Frances was indicted ior this murder; and upon not guilty ther crime, 
pleaded was tried at THE OLD BAILEY, and found guilty, and & C. Append, 
executed at Tyburn on Friday July the 24th, in the fame year. * 20. State 

' ' Trials, page 
F 3 Mr. 34 33. 
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*[ 69] Trinity Term, 1. Jac. 2. In B. R. 


Caſe 30. Mr. Baxter's Caſe. | 

A defamatory HE was a non-conformiſt miniſter, againſt whom an informa. 
writing expreſ- tion was exhibited for writing a book which he entitled, 
of a title, as A Paraphraſe upon the New Teſtament.” | 

The un The crime alledged againſt him in the information was, That 
ene of he intending to bring the proteſtant religion into contempt, 
the libel the and likewiſe the bi/hops (Ix x EN Do the biſhops of England), did 
meaning be publiſh the libel, in which was contained ſuch words, &c. ſetting 
clear, be applied forth the words. He was convicted. 


by innuendo to ä 
2 — Mx. WIL LIAus moved in arreſt of judgment, FIR sr, That 
England. the words in the information and © the bi/hops** therein mentioned 


S. c. Trem. 45. were miſapplied © to the proteſtant religion and © the biſhops cf 
296, 265. is © England” by ſuch innuendees, which could not ſupport thi 


Trials, App. 37. Charge againſt the defendant.  - 


2 1 SECONDLY, That the diftringas and habeas corpora were inter 


3. Bac. Abr. #99 ct RickaRDum BAXTER, which could not becauſe the 
453. information was exhibited in the name of THE {ATTORNEY 
1. Hawk. P. C. GENERAL. 

Sk. 224. But rus Couar over-ruled theſe exceptions, and faid, that 
1. Ld. Ray. by the word © b:/hops”* in this information, no other could be 


_— reaſonably intended but & the Engliſb biſhops.” 


454. Tu Cour thereupon fined him five hundred pounds, and 
Coupe 276. ordered him to give ſecurity for his good behaviour for ſeven 
FR years. 
Cafe 31. Procter againſt Burdet. 


In covenant on A N ACTION OF COVENANT was brought by AN APPRENTICE, 
indenture of ap- 4 A ſetting forth the indenture, by which the defendant, his maſ- 
e- ter, had covenanted to find and allow the plaintiff meat, drink, 
va lodging, and all other things neceſſary, during ſuch a time; and 
erink, lodging, the breach was as general as the covenant, viz. that he did not 
and all other find him meat, drink, ledging, ct alia necefſaria. The plaintif 
LC had judgment by nil dicit; and upon a writ of enquiry brought, 


©d in the words entire damages were given againſt the defendant. 
of the coverant And in a writ of error upon this judgment, the error aſſigned 


is ſufficient. was, That the breach was too general, and that entire damages 

8. C. 3. Lev. were given, amongſt other things, for alla neceſſaria, and doth not 

”_ ſay for what; and a caſe was cited in the point in Trinity Term 
* 39 


5 0 one 2 go 1. where the judgment was reverſed for this very rea- 
Ray. 14. . b 


3. Lev. 170. 319. 4. Mod. 188. Lutw. 329. 1. Show. 252. Cro. Jac. 202. 4%. 


Carta 10. 125. 2. M.d. 138. 10. Mod. 227. 443. 11. Mod. 78. 133. 12. Mod. 327. 406. 
Stra. 205. 229. 231. 4. Bac. Abr. 17. 1. Id. Ray. 106. 968. 1140, Comyns, 89. 376. 


973 3 (a) Aſtel v. Mills, Cre. Jac, 436. 
3 Tus 
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Trinity Term, 1. Jac. 2. In B. R. 


Tas Covxs l contra argued, Fhat that which is required in an Piocrus 
action of covenant is, that there may be ſuch a certainty, as the * 8 
defendant may plead a former recovery in bar if he be ſued again; * 
and therefore one need not be fo particular in aſſigning of the 

breach upon a covenant as upon a bond; for in a bond for per 

formance of covenants, where there is a covenant to repair, if it 

be put in ſuit, it is not ſufficient to ſay, that the houſe is out of 

repair, but you muſt ſhew how (a); but in a covenant it is enough 

to ſay, that it was out of repair. If, in this caſe, the plaintiff * [ 70 ] 
had ſhewed what neceſſaries were not provided for him, it would 

have made the record too long, and therefore it is ſufficient for - 

him to ſay, that the defendant did not find alia neceſſaria (5). 

The caſe of Aſtel v. Mills has ſince been adjudged not to be law (c), 

for many contrary judgments have weakened the authority of it, 

viz. That the breach may be aſſigned as general as the covenant ; 

as where a man covenanted that he had a lawful eſtate and right to 

let, &c. the breach aſſigned was, that he had no lawful eſtate and | 

right to let, &c. and. doth not ſhew that the lefſor had not ſuch 

right, or that he was evicted ; yet it was held good. 


Curia. In a quantum meruit they formerly ſet out the mat- 
ter at length, but now of late, in that action, in general words; and 
alſo in trover and converſion, pro diverſis aliis bonis hath been 
held good, which is as general as this cafe (u). There are many 
inſtances where breaches have been generally aſſigned and held ill; 
that in Croke is ſo, but the later opinions are otherwiſe. 


The judgment was affirmed (e). 


(a) 1. Ld. Ray. 107, and ſee Harman's 2. L4. Ray. $24. ; Thornton v. Bar- 
Cale, 2, Mod. 176. ' nard, 2, Ld. Ray. 991. ; Rex v. Mac- 
(5) Keilway, $5. carty, 2. Ld, Ray. 1181. ; Knight v. 
(e) Cro, Jac. 170. 304+ 367. 1. Roll. Barker, 2. Ld. Ray. 1219. 11. Mod. 
Rep. 173. 3. Bulſt. 31. 2. Saund, 66. ; Wiatt v. Effington, 2. þd. Ray. 
373. 1410. ; Kemp v. Andrews, 12. Med. 
(d) See Radley v. Rudge, 1. Stra. 733.3; 3. 3 Heſſelgrave v. Thompſon, Fitzg. 
Bottomley v. Harriſon, 1. Stra. 809. 161. 
2. Ld. Ray. 1529. ; White v. Graham, (e) See Hughes v. Richman, Cowp. 
1, Stra. 827. Shalmer v. Pulteney, 125. | 
I, LC, Ray, 276, ; Marsfield v. Marſh, 


Pye againſt Brereton. 1 Caſe 32. 


A LEASE was made of tithes for three years, rendering rent Debt on a leaſe 

; 5 A and Lady-day; and an action of debt was — vr gs 

rought for rent arrear for two years: upon nil debet pleaded, the , 

plaineif had a verdict, £ 25 4 b 2 — DR 
It was now moved in arreſt of judgment, that the declaration e r 

was too general, for the rent being reſerved at two feaſts, the e 2-5-6. 

222 ought to have ſhewed at which of thoſe feaſts it was js aided by a ver- 
b dif. 


On Eliz, 262. 702. Cro. Jac. 668, 2. Show, 9. 1. Salk, 141. Ld, Ray. $19, 5. Com. Dig: 
Pleader” (2. W. 14.) 12, Mod, ve, 10. Mod, 69. 277. 324. Dougl. 683. 1. Term Rep. 148 
| is But | 


Trinity Term, 1. Jac. 2. In B. R. 


Pr But the Counſel for the plaintiff ſaid, That it appears by the 
declaration, that two years of the three were expired; ſo there i; 
ron, but one to come, which makes it certain enough. 


Cur1a. This is helped by the verdi#; but it had not berg 
good upon @ demurrer. * 5 
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MICHAELMAS TERM, 


The Firſt of James the Second, 
I N 


The King's Bench. 


Sir Edward Herbert, Kut. Chief Juſtice. 
Sir Francis Wythens, Kut. 
Sir Richard Holloway, Kut. Juſtices. 
Sir Robert Wright, Kut. 


Sir Robert Sawyer, Kut. Attorney General. 
Heneage Finch, E/q. Solicitor General. 


————_— — —— — 
*{-7+ }- 
* Memorandum. Caſe 33- 


N TaimiTtyY VaAcaT1oN laft died Six FRANers Nox rk, Death of Lord 
Baron of Guildford, and Lord Keeper of THE GREAT SEAL Nets. 
of England, at his houſe in Oxfordſhire, being a man of great sin. 237. 
learning and temperance. 

And Six GEORGE JEFFERIES, Baron of Ven, and Chief Feferic: created 
Juſtice of the King's Bench, had the Seals delivered to him at Lord Chancel- 
Windſor, and was thereupon made Lord High Chancellor of ler. 

England. | 

And Six EDwWARD HERBERT, one of the King's Counſel, Sir Edward 

ſucceeded him in the place of Chief Juſtice. Herbert made 
| Chief Juſtice of 
| King's Bench. 

There died alſo this Vacation, Six THOMAS WALcoT, one Death of Mr. 
of the Juſtices of the King's Bench, and he was ſucceeded by Str Jie 22 
RoBERT WRIGHT, one of the Barons of the Exchequer, of Borenlright 


Sir 


„ „ 
A 


.. 
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Michaelmas Term, 1. Jac. 2. In B. R. 


Caſe 34. Sir John Newton and Others againſt Stubbs. 
To fay of a ACTION ON THE CASE FOR WORDs,— The plaintiffs de. 


LS = 4 
* 


he — — 


* 21 > 
7 al. 


Juſtice of the clared, that they were 2 of the Peace for the county of 
Tn me Glouceſter, &c. and that the defendant ſpake theſe ſcandalous 


« uſe of the words of them: „ Sir 7ehn Newton and Ar. Meredith make 
« king's com- © uſe of the king's commiffion to worry men out of their eſtates” 
.«« miſſion to and that afterwards on the ſame day they ſpoke theſe words: © Sir 
Fi worry es. © John Newton and Mr. Meredith make uſe of the king's com. 
— N :. mi ſſion to worry me and Mr. Creſiwict out of our eſtates.” And 


actionable. afterwards theſe words were laid in Latin (without an ANGLICE) 


PR _— 
e 


« . 
1 ad tenorem et effeffum ſeguen. c. There was a verdict for 
* the plaintiffs, and entire damages. 
3 - 
Poſt. 163. 4. Co. 16. 1. Roll, Abr. 57. Cro. Car. 14. 1, Mod. 22. Cro. Jac. go. 143. 246, 
Cro, Elz. 536. Yelv. 57. . Hard, 501. Fort. 206, Ld. Ray, 1369. Stra. 617. 1168. 


ee. D 


f | 
? 
; 

-, 
1 
Y pe 
JT, ö 


Slander laid in M. TRINDAR now moved in arreſt of judgment, Fixsr, 
Latin is good, That the words in the declaration are laid in Latin, without an 


br 'S Anglice, and without an averment that the hearers underſtood 


underſtood it. Letin. 
S. C. 2. Show. 435, 1. Roll. Abr. 74. 86. Cro. Eliz, 496. 865. Hob. 126. 268. But now by 
the flatutes 2. Geo, 2, Cc. 26 and 6. Geo. 2. c. 14. all law proccedings whatſcever ſhall be in the 
Eagliſh tongue and language only, the names of writs and other technical words excepted. Sce 
2. Hawk. 341. 


» | | 
2 72] * SECONDLY, It is not expreſsly alledged, that the defendant 
preciſely laid, fpoke thoſe very words, for, being laid ad tenorem et effeftum ſeguen. 
and not © to. ſomething may be omitted which may alter the ſenſe and meaning 


„ the t and 
« of fol of them. 


* ing. * And for this very reaſon judgment was ſtayed (@), though THE 
5. c. 2. Show, COURT held the words to be actionable. 5 4 | 


436. Cro. Eliz. 857. 572. 645. Salk. 661. 8. Mod. 328. 11. Mod. 84. 95. 100, 
12. Mod. 218. 2. Stra. 934. : | 


4 


od; aur we 

J . 2 
ma oe 4. - _ 
* 4 . - 
2 * 


() Bot Sir B. Shower, in reporting been guedam verbe ad eckum ſequent, 
this caſe, fays, Que, If, being after it had undoubredly been ill. And ſee 
verdickt. it was not well enough, and the the caſe of Nelſon v. Dixie, Annally's 
ad cf:um ferptaſage ; for being ber Rep. 305. that only the ſubſtance or 


Tn — old. 
* — R9Rgr 2 


1 


furrender him- Of court was made for their execution on Friday following. 


ſelf wirhin 2 year, purſuant to 5. & 6. Edw. 6. c. 11. he ſhall be executed withcut cther judgment 
or trial.—8. C. Trem. 12. Ante, 42. 47. 10. Mod. 188. 359. 380. 409. Sua. 530. $24. 


4 : falſa et ſcandaloſs verba ad tus legal eſſet of the words may be ſer out. 
47 Sequent. the bac rendered it ſufficiently Sed Nu. See Rex v. Horne, Cow p. 672. 
4H certain, and the other words, being idle, to 689. ö 

1 ought to have been rejected; but bad it 

Þ Caſe „ Ki it Ax | 

i} 35+ .. ,-- The King againſt Ayloff and Others. 

l 

4 | wht ng 2 TJ HEY were outlawed for high treaſen, and on Tueſday. the 
bs KP 27th day of Oteber they were brought to the bar, and a rule 


Tur 


Michaelmas Term, 1. Jac. 2. In B. R. 


Tux CHIEF — faid, that there was no hardſhip in this Taz Kine 
ceding to a ſentence upon an outlawry, becauſe thoſe male- 3 : 

factors who wilfully fly from juſtice, add a new crime to their , Grins. 
former offence, and therefore ought to have no benefit of the law; 
for though a man be guilty, yet if he put himſelf upon his trial, , 
he may, by his ſubmiſſive behaviour and ſhow of repentance, in- 
cline x king to _— In felonies, which are of a lower nature See 2. Hawk. 
than the crimes for which theſe perſons are attainted, flight even F · C. ch. 49. . 14. 
for an hour is a forfeiture of the goods of the criminal ; ſo like- 
wiſe a challenge to three juries is a defiance to juſtice z and if that 
be ſo, then certainly flying from it is both eſpiſing the mercy 
of the king, and contemning the juſtice of the nation. | 


They were both executed on Friday the 3oth of October fol- 
lowing, 


The King again Colſon and Others. Caſe 36. 


AN INFORMATION was exhibited againſt the defendants, ſet- On an informa- 
ting forth, that they, with others, did riotouſly afſemble tion for ri 
themſelves together, to divert a watercourſe, and that they ſet up — Smeg 
a bank in a certain place, by which the water was hindered from 3 
— — an ancient mill in fo plentiful a manner as for- defendant guilty 
mer yz C. 5 
watercourſe 
Upon not guilty pleaded, it came to a trial ; and ew 10 . 
that quoad fattionem ripe, the defendants were guilty, quoad the riot, is 
rictum not guilty. > RE 


. void. 
Mx. WiLL1ams moved in arreſt of judgment, becauſe that , [73] 
by this verdict the defendants were acquitted of the charge in the . 73 

information, which was the riet; and as for the erecting of the 2. Roll. Abr. 


bank, an action on the caſe would lie. oo * 
| „And. 4t. 
And the judgment was accordingly arreſted. mba * 


== 873. 1. Bl. Rep. 291. 350. 3. Burr. 1264. 2. Salk. 594, But ſee Rex v. Fieldboule, 
WP» 325. 2 Rs 


Maſon againſt Beldham. Caſe 37. 
Trixity Term, 1. Jac. 1. Roll 408. 


THE plaintiff brings his action againſt the defendant, and ſets An aſſampſit 
forth, That in conſideration that he would ſuffer the defen- vill ke on 
dant to enjoy a houſe and three water mills, &c. he promiſed to 2 5 —— 
pay ſo 
pay ſo much yearly as they were reaſonably worth; and avers that rent yearly as 
they were worth ſo much. The defendant demurred. the houſe and 
i 3 : L : mills enjoyed 
The queſtion was, Whether this action would lie for rent? by the defendant 
ſhould be rea- 
ſonably worth,—Poſt. 149. 240. 1. Roll. Abr. 7, Cro. Jac. 598. 668. Cro. ERZz. 243. 786. $59. 
Cro. Car. 343. Hob. 284. 3. Lev. 150. Hard. 366. 1. Leon. 43. 293. Skin. 238. 242. 
10. Mod. 29. 86. 12. Mod. 324. $11. 1. Ld, Ray. 663. 2. Ld. Ray, 1056. Stra. 763. 776. 
1089. 1. Term Rep. 378. 


It 


Michaelmas Term, 1. Fac. 2. In B. R. 


Mazon lt was argued ſor the defendant, that it would not lie, becauſe it 
was a real contract. It is true, there is a caſe which ſeems to be 
a. Otherwiſe; it is the caſe of Aon v. Symonds (a), which was in 
conſideration that the plaintiff would demiſe to the defendant cer. 
tain lands for three years, at the rent of twenty-five pounds by the 
year, he promiſed to pay it; this was held to be a perſonal 
miſe, grounded upon a real contract; and by the opinion of three 
Judges, the action did lie, becauſe there was an expreſs promiſe 
alledged, which muſt alſo be proved; but CROKE, Juſtice, was 
of a contrary opinion (5). 

Mx. Por LEXFEN, contra. If a leaſe be made for years, reſerv- 
ing a ſum in groſs ſor rent, and which is made certain by the 
leaſe, in ſuch caſe an action of debt will lie for the rent in arrear; 
but if where no ſum certain is reſerved, as in this caſe, a quantum 
meruit will lie; and no reaſon can be given why a man may not 
have ſuch an action for the rent of his land, as well as for his 
horſe or chamber. | 


And judgment was given for the plaintiff (c). 


() Cro. Car. 414. 8. C. Jones, © in an ain on the caſe, for the u/t ard 
$64. S. C. x. Roll. Abr. 8. « occupation of what was ſo held or 

(6) Cxorn, Juſtice, doubted, becauſe © enjoyed ; and if in evidence on the 
there was a leaſe made anda rent reſerved, trial of ſuch action, any parol demiſe, 
by which the perſonal contract was de- © or any agreement (not being by deed) 
termined, Cro, Car. 415. 4 whereon a certain rent was reſerved, 

(e) And now by 11. Ge. 2. c. 19. mall "appear, the plaintiff in ſuch 
„ It fhull be lawful for landlords, when 44 action ſhall not, therefore, be nonſuited, 
* the agreement is not by deed, to ** but may make uſe thereof as an evi. 
i recover a reaſonable (atisfaftion for the ** dence of the gzantum of damages to be 
« lands, tenements, or bereditaments, „ recovered. a 


@ hetd or occupied by the defendant, 


Caſe 38. Anonymous. 
ere, THERE was alibel in the ſpiritual court for ſcandalous worde, 


Nander * iz. She is a bitch, a whore, an old bawd.” 


ſpirnoel court. And a prohibition was now prayed by MR. POLLEXFEN, be- 
. cauſe ſome of the words were actionable at law, and ſome puniſh- 
3 . able in the ſpiritual court; and therefore prayed that it might go 
naxce, aprohi- 9guoad thoſe words which were actionable at law. | | 
page ma ITE CET JusTICE granted it, becauſe the words were an 
entire ſentence, and ſpoken all together at the ſame time, and there- 


J. Nat der. fore if a prohibition ſhould not go, it would be a double vexation. 


20% 1. Sid. 404. Gogb, 63. Andr. 7. 236, Comyns, 235. 11. Mod, 112. 117. 
10, Mod. 71. 385. 440. 12. Mod. 230. 242. 4- Com. Dig. 50g. 1. Ld. Ray. 103. 212. 236, 
397- 427- 440, 508. 637. 2. Ld. Ray. 1101. 1136. 1287. 1. Stra. 187. 471. 545. $55 
2+ Stra. 823. 946- 1100, Cowp. 424. 2. Tom Rep. 473. 
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The Firſt and Second of James the Second, 
I N | 


- The King's Beach. 


Sir Edward Herbert, Kut. Chief Juſtice. 
Sir Francis Wythens, Kut. 

Sir Richard Holloway, Kut. & fuftices. 

Sir Robert Wright, Kr.. 

Sir Robert Sawyer, Kut. Attorney General. 
Heneage Finch, E/q. Solicitor General. 


| Nn 

be Earl of Yarmouth a gag Darrel. _ Caſe 39. 
HE plaintiff an aQion on the caſe, ſetting forth Leners patone 
Letters patents of king Charles the Second, by which the — , vol 


ſpace of thirty dentures, are 
years; that the defendant had notice thereof; and that he had printed _ 4 
five hundred blank bonds ; which he laid to his damage of the ſum 


Upon not guilty pleaded, THE Jury found a ſpecial verdict, 2. Co. 22. 
the ſubſtance of which was, that the defendant was a ſtationer; r 55. 105. 
and that the Company of Stationers for the ſpace of forty years laſt Sxin. w 4 


paſt, before the granting of theſe letters patents, had conſtantly 2. Ro: Ab. 1746 
- Rep. 


printed blank bonds ; and ſo made a general concluſion. 2. Roll 
f 113. 
The only queſtion was, Whether this patent veſted a ſole in- 1. Vern, 120. 
tereſt in the plaintiff, excluſive to all others ? 3 LD 


Ms. TxixnDAR, for the plaintiff, inſiſted on theſe points.— 2+ Ak. 484. 
Firsr, That the king has a prerogative in printing, and may 1 t F. C. 
graut it excluſive to rs. SECONDLY, That this prerogative ; Ba. ab. 627. 
extends to the caſe at the bar. That he has ſuch a prerogative, Gil. E. R. 21 3. 


is to. Mod. 105. 
131. 


*[76] 
YaamouTH 


DazRtztL. 


1. Vern. 225- 


244. 

1. Ld, Ray. 
214. 

3. Peer. Wms. 
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| Eaſter Term, 1. & 2. Jac. 2. In B. R. 
Tus Eazz or js confirmed by conſtant uſage, for ſuch grants have been made 


by the kings of England ever ſince printing was invented: but to 
inſtance in a few, v1z. * the patent for printing of law books was 
granted to one More on the 19th day of January, in the fifteenth 
year of king James the Firſt; and when that patent was expired, 
another was to Atkyns and others, on the 15th day of 
November, in the twelfth year of king Charles the Second (a). 
In 2 Eliz. a patent was nes to the —— of Stationers for 
the ſole printing of p/alm-books and pſalters for the ſpace of thirty 
years. And on te 8th of Auguſt, 31. Eliz. the like patent was 


granted to Chriftopher Barker for life. Another patent to the Com- 


pany of Stationers for printing of, Corderius, Cc. Theſe, and many 
more of the like nature, ſhew what the conſtant uſage hath been, 
Now the ſtatute of Monopolies 21. Fac. 1. c. 3. doth not reach to this 
caſe, becauſe of the proviſo therein to exempt all ſuch grants of 
ſole printing; and by the ftatute 14. Car. 2. c. 33. (5) regulating 
the preſs, it is- en That no perſon ſhall print any copy 
« which any other hath or ſhall be ted to him by letters 
c patents, and whereof he hath the ſole right and privilege to 
« print.” And upon the breaches of theſe ſtatutes ſeveral judg- 
ments have been given. In the caſe of Streater v. Roper (c) in 
this court, it is true the judgment was againſt the plaintiff ; but 
upon a writ of error brought in parliament that judgment was 
reverſed. The ſame Term there was a judgment given upon a 
ſpecial verdict in the common pleas ſor the plaintiffs, who were 
The Company of Stationers v. Seymour (d), for printing of alma- 
nacks, And they obtained the like judgment againſt Fright, for 
printing of pfalters and pſalm-books (e). Now to apply this to 
the principal caſe; it is to be conſidered, that the books for 
which the ſole printing was ſo claimed were of a public nature 
and importance, relating to the and benefit of the ſubjects; 
and fo likewiſe are blank bonds, for there may be falſe and vicious 
impreſſions, to the ruin and deſtruction of many innocent people. 
And as a further argument that the king hath this prerogative, it 
is likewiſe to be conſidered, that where no individual perſon can 
claim a rty in a thing, there the king hath a right veſted in 
him by — ; and it cannot be pretended that any particular perſon 


hath a right to print thoſe bonds ; therefore the finding that ſuch 
were printed by THE COMPANY forabove forty years is immaterial ; 


becauſ2 there being an inherent prerogative in the king, whenever 
he exerts it all other perſons are bound up who were at liberty 
before. To. prove which, the judgment in the caſe of the 
Eaft India Company is expreſs in point; for before that patent 
the ſubje had liberty to trade to thoſe places prohibited by that 


(a) Se thee caſe of Streater v. Roper, (d) Hilary Term, 35. Car. 2. in B. R. 
4. Bac. Abr. 209, Skin. 234. 2. Show. Roll 99. 1. Mod. 256. 


260. 4. Burr. 2316. () 1. Mod, 256. 2. Show, 260. 
(6) This ac, after feveral conti- 2. Vern. 120. See the caſe of Baſket 
nuances, expired in the year 1694. v. the Univerſity of Cambridge, 1. Burn's 
(e) Michaclmas Term, 14, Car. 2+» Ecc, Law, title, College, 1. Vern. 
Roll 237. 275. See alſo Lucas, 105. 2. Chan. 


grant : 


Faſter Term, 1. & 2. Jac. 2. In B. R. 


t; but afterwards were reſtrained by that grant. Nei- Tat Eaxr or 
ther is this in the nature of a monopoly; it is-not like that of the nf 
ſole grant of making cards, which hath been adjudged void (a), Auer of 
and with great reaſon, becauſe that grant reached to prohibit a | 
whole trade, and therefore differs from this caſe; for the defen- 
dant may print other inſtruments or books, and exerciſe his trade 
in ſome other lawful and profitable commodities ; and ſo might See the caſe of 
the merchants in the caſe of the EAI India Company, for they 2 
were reſtrained by the patent as to particular places, but might 2 N 
trade to any other part of the world. Neither will the ſubjects . Rep. 213. 
in general receive any prejudice by this or ſuch like grants 3 for 
if the patentees make ill uſe of their privileges, though it cannot 10. Mod. 258, 
be properly called an office, yet it is a truſt, and a ſcire facias 35+ 
will lie to repeal their grants. 

It was argued by the counſel for the defendant, that the verdict 
having found that the Company of Stationers had uſed to print thoſe 
bonds for above forty years before the making of this grant, the 
queſtion will be, Whether they are now diveſted of a right fo long - 
enjoyed? And as to that, it is not a new thing to object, that 
notwithſtanding ſuch grants, yet other perſons have inſiſted on a 
right to print, and have printedaccordingly, Thus the ſole print- 
ing of lat books was granted to one Atlyns, yet the reports of 
Joxes, Juftice, and of my Loxp CHEF JusTICE VAUGHAN 
were printed without the direction of the patentees (5). Printing, 
25 it is a manual occupation, makes no alteration in this caſe, for 
the king hath as great a prerogative in writing any thing that is 
of a public nature, as he hath in printing of it. Now conſidering Sed Ne 
printing as an art excluſive from the thing printed, this patent is 
not good: for if a man invent a new art, and another ſhould 
learn it before the inventor can obtain a patent, if afterwards 
granted it is void. Then confider it in relation to the thing 
printed, which in this caſe are blant-bonds; it is not a new in- 
vention, becauſe the Company of Stationers have printed ſuch 
above forty years, and for that reaſon this patent is void; for where 
the invention is not new, there trade ſhall not be reſtrained (c). 
No man can receive any prejudice by the printing of ſuch bonds, [ 78 ] 
for they are of no uſe till filled up; it is only a bare manufacture of 
ſetting of ſo many letters together ; but filling up the blanks makes 
them of another nature. Grants of things of leſs moment have 2+ Roll. Abr. 
been adjudged monopolies ; as a patent for the ſole making of all- 5 pL 5. 
bills, * and briefs in the Council of York; for by the ſame. 
reaſon a like patent might be granted to make all declarations in 
the courts of WESTMINSTER-HALL. 
Cur1a. The king hath a prerogative togrant theſole printing to 
a particular perſon (0). All the caſes cited for the plaintiff do not 


reach the reaſon of this caſe ; for there is a difference between things 
of a public uſe and thoſe which are public in their nature: even 


(a) 11, Co, $4. | (e) 1. Roll. 4. 11. Co. 53. 
(5) Carter, 89. (4) See 4. Burr. 2383, 2384. 
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Taz Eaxx or almaitacks have been uſed to ill s, as to foretel future events 


— yet they are of public uſe to ſhew the feaſts and faſts of the church 
| Dazaxts THE Court inclined that the patent was not good (a). 


- (a) It*was reſolved in the caſe of Sir pl. 4. See alſo the caſe of Mounſon v, 
Robert Fludd, that a patent for the fole Lyſter, W. Jones, 231. 3. Bac. Abr. 
printing of wills and inventories in the 627, Towrſend's Collection of Pro. 
| tive court is void, becauſe it is ceedings in Parliament, 244, 245, 
| En. 2. Koll. Abr. 214. | 


Caſe zo. | Jackſon againſt Warren. 
nene, A MOTION was made in arreſt of judgment, For that the 


day when the affizes were to be held, and the place where, 
the day or place ere left out of the diffringas ; and ſo a miſ-trial. 


on or at which 


the afſizes wers But THE Couxr were of another opinion; for if there had been 


ets 2 ns no ringen, the trial had been good ; becauſe the jurata is the 


monk. warrant to try the cauſe, which was right. 
2. Roll. Rep. And therefore the: diſtringas was ordered to be amended by the 


201, 

Cro. Jac. 162. 

1. Salk. 48. Stra. 136. 1. Com. Dig. 315. 10. Mod. 88. 12, Mod. 107, 274. 1. Id. Ray. 
95. 511. 2. Ld. Ray. 1144. 1. Bac. Abr. 100. 3. Bac, Abr. 275. Cowp. 40%. 425 
1. Term Rep. 783. See 14. Law. 3. c. 6, 9. Hen, 5. c. 4. 8. Hen, 6. c. 12. 18. Eli. c. 14. 
4 & 5. Ann. c. 16. . * | 


Caſe 41. | The King again/? Sparks. 


| An inditment IT is enacted by the ſtatute of 1. Eliz. c. 2. & That every mi- 


e ee * niſter uſe the church ſervice in ſuch form as is men- 


and 13. & 14. tioned in the book of common prayer, and if he ſhall be con- 
Car. 2. c. 4. ſor © victed of uſing any other form, he ſhall forfeit one whole year's 
ufing other « profit of all his ſpiritual promotions, and ſuffer fix months ims 
— — 4 fpriſonment. | | 
prayers z bot it And by the ſtatute 13. &. 14. Car. 2. c. 4. ſ. 17. © All mini- 
2 7 « ſters are to uſe the public prayers, in ſuch order and form as is 
infcad of the © mentioned in the COMMON PRAYER BOOK, With ſuch altera- 
prayers enjoin- © tions as have been made therein by the cgnvocation then fir- 
ed. „ting (a). | a 

*[ 79] The defendant was indicled at the quarter ſeſſions in Devon: 
8. C. 2. Show. Hire, for uſing alias preces in the church, et alis md than men- 
447. ĩioned in the ſaid book; and concludes contra formam ftatuti : he 
2. Roll. Abr. was found guilty, and fined one hundred marks; and a writ df 
— error brought. | 
Poph. 59- 3 | 
8. Mod. 63. 179- 10. Mod. 12x. 337. 355. 364. 409 12. Mod. 104. 165. 239. 298. 446. 50. 
$54. 1. Hawk. P. C. 14. 1. Ld, Ray. 347. 682. 2. Ld, Ray. 1033. Dag 524. wh 


(a) But fee the Toleration Act, 1. Will, & Mary, c. 18. ſ. 8, 


r Xx - ac a AO£a 
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Mx. PottzxFen and Mx. SHowER argued for the plaintiff Tas Kixe 
in error, that this indictment was not warranted by any law; * . 
the verdi& ſhall not help in the caſe of an indictment, for barges; 
the ſtatutes of jeofails have left them as they were before. Now 1 Rank. F. c. 
the fact, as it is laid in this indictment, may be no offence, be- ch. 28. C. g. 
cauſe to uſe prayers alis meds than enjoined by the book of com- 119. 123. 126 
mon prayer, n ſo no Doug: 233. 
crime. if this ſhould not be allowed, the juſtices of peace : 
here not yOu WERE RI 8 1 
and if had power, they could not give a judgment, be- 
a d for! > ned by the flatute, | 
Tu wHoLE CourT were of this opinion. 

Tux Cnizy JusTICE faid, that the ſtatute of the 23. Eliz. 
c. 1. could have no influence upon this caſe, becauſe another form is 
now enjoined by later ſtatutes ; but admitted that offences againſt 
that ſtatute were inquirable by the juſtices. —The indictment 
ought to have alledged that the defendant uſed other forms and 
prayers inſtead of thoſe enjoined, which were neglected by him; 
for otherwiſe every parſon may be indifted that uſes prayers be- 
fore his ſermon, other than ſuch which are required by the book + 
of common prayer. p | 


(a) See Rex v. James, 2. Stra. 12 36. 3. Salk. 630, 


Clerk ogainft Hoſkins. „ ae 


DEBT UPON A BOND for the performance of covenants in cer- On a covenant 
tain Articles of agreement; in which it was recited, WHERE As det to. ptocure | 
the now defendant had found out a myſtery in cog Oey —__ . 
of ſeven years, he did thereupon covenant with him, that he would did not 
not procure any to obtain letters patents within that term 
toexerciſe that myſtery alone. The defendant that he did 
not procure any perſon to obtain letters patents, c. * The plain- u did preure 
tiff replied ; and affigned for breach, the defendant did within them, the repli- 
that term procure letters patents for. another perſon to uſe this cation muſt 
myſtery alone, for à certain time. Et hoe petit quid inguiratur <**6lude to the 
per patritm. And a demurrer to the replicati —_ 


Theſe exceptions. were taken: unge *[803 
Fiss r, That the plaintiff hath not ſet forth what term is con- itt, 2, 


SECONDLY, That he had pleaded both record and fact together | — 18. 

fo the procuring is the fa, Tod the ner poten fe the rw — 3. 
ought not to have concluded to 101.3 

patet per . — e lee 


5+ Com. Dig, „ Pleader” (E. 32.) . 2. Burr. 1907. "Comp: e . 


& + 
2 


Te 


3. LA. Ray. 4140, 2. Burr, 792. 3. Burr. 27256 2. a” 
Vor. III. 1 
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To which it was anfwered, that the plaintiff was a ſtrangtr un 
the term contained in the letters patents, and therefore could not 
* , poſkibly ſhew it; but if he hath affigned a full breach, it is wel 
2. Mod. 143 Then as to the other exception, viz. the pleading of the letter 
376: 24%. patents here is not matter of record; here is a plain negative and 
%%. 9" affirmativeupon which the ifſue is joined, and therefore ought u 
12. Mod. 101. Conclude, et hoc petit, Sc. ö 1 * | 
— 735%  Cvunra. There is a covenant that the defendant ſhall not pro- 
cure letters patents to hinder the plaintiff within the ſeven year 
of the partnerſhip: now this muſt be the matter upon which the 
oreach ariſeth, and not the letters patents; fo that it had been ven 
improper to conclude prout patet per recordum. - 
Caſe 43. The King again Hetherſal. 
HE DEFENDANT was flo de fe, and the coroner's inquel 
DefeR of : J 
rn Fe found him a lunatic, - | 
4 Mx. Joxts now moved for a melius inguirendum. 
Poſt. 238. * 
a — Bur ir WAS DENIED, becauſe there was no defect in the inqui- 
7 _ fition. 
9 But THE Cour told him, b e 
grant a Le vit that the jury did not go according to their evidence, or of ay 
| —— ra indirect proceedings of the coroner, then they would grant it. 
_ the jury or cm. Poſt. 238.1, Vent. 182. 2. Jones, 198. Carth. 22. 2. Lev. 142. 153 
1. Salk. 90. Stra. 1097. . Hawk. P. C. 104 2. Hawk. F. C. $3, 1. Bac, Abr. 456 
Year oftheking But it was afterwards quaſhed, becauſe they had omitted the 
mut be in r year of the king. | 
rener t - inquiſh- b * 
. — Strg. 261. Chet 


Lk IS 7 
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C l * Friend againſt Bouchier, 

+ TY ES-64 | Fi * Term, 34. Car. 2 Roll F 7 
u hee. Tp JECT MENT upon the demiſe of Henry Fonet, of certis 
viſe lands w A. E = mM * 8 4 


for HH ,wigh - 102 2 in Hampſhire. | 


e firſt ſon and the heirs of his body ; and for default af ſuch iiſue, to B. and te 
irs of his body, with ſeveral remainders over ; and in deſault of ſuch iffue, to C. and his bein 
with a winoranoen declaring, that his will and meaning is, that A. ſhall not alien the land 
the heirs male of his body, buc that upon default of ſuch iſſue thay hall remain to B. and tht 
* pes from boy © his declaration in the memorandum does not reſtrain the prior words of i 
will ; and therefore the son of A. ſhall take the eſtate in tail general.—S, C. 1. Eq. Abr. 1% 
$. G. Skin, 240. 8. C. Pollex.657. 8. C. 2. Show. 405. Dyer, 171. Moor, 14. 2+ Leon. 6 
Lov arg Mod,, 318. u Salk. 226. 2. Vern. 450. 1, Vent. 230. 2. Bac, Abt, 

61. 9. Mod. 148. 207. 10 181. 376, 40. 523. 12. Mod. 52. 144. 278. 23 
3. Vern, 161. I, LA. Ray. 204. 209. 568. 2. Ld. Ray. $73. 1440. 1561, Stra. gs car] ing 
2. Peer. b 4. 142. 4p 631, 2. Peer, Wms. 341. 371. 3. Peer. WMS. 17% 
Caſes T. T. 3. 21. Gilb. E. R. 39. 67. 116. Comyns, 82. 372» 542. Cowp. 324 4% 
3. Term Rep. by "4+ Term Rep. 605. 
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uE Jury found this ſpecial verdi& following, viz. That Tut 
Files ein was ſeiſed in fee of the lands in queſtion, and by * — 8 
his laſt will, dated in the year 1633, deviſed it to Dorothy Hop- 
tins for life; remainder to her firſt fon, and to the heirs of the 
of ſuch firſt ſon, &c. and for default of ſuch iſſue to his 
couſin William, with ſeveral remainders over; and in default of fuch 
iſſue to Anne Tones, and to her heirs (who was the leſſor of the 
plaintiff) : that before the ſeal and publiſhing of this will, he 
made this memorandum, viz. © M £MoR ANDUM, that my will and 
« meaning is, that Dorothy Hopkins ſhallnot alien or ſell the lands 
given to her, from the heirs male of her lawfully to be be- 
« potten, but to remain, upon default of ſuch iſſue, to William and 
« the heirs males of his body to be begotten, according to the 
« true intent and meaning of this 'my will.” Dorothy Hopkins 
had iſſue Richard, who had iſſue Henry, who had iſſue a daugh- 
ter, now the defendant. | 


The queſtion was, Whether the ſon of Dorothy did take an 
eſtate tail by this will, to him and to the heirs of his body in ge- 
neral, or an eſtate in tail male? 


This caſe was argued in Michaelmas Term in the thirty-ſixth 
year of Charles the Second, and in the ſame Term a year after- 
wards, by counſel on both ſides. 


Thoſe who argued for the plaintiff held, that the ſon had an 
eſtate in tail male; and this ſeems plain by the intention of the 
teſtator, that if Dorothy had iflue daughters ſhould have no 
benefit, for no proviſion is made for any ſuch by the will; and 

therefore the daughter of her ſon can have no eſtate, who is more 
remote to the tor. This is like the caſe of conveyances, 
wherein the habendum explains the generality of the precedent 
words; as if lands be given to huſband and wife, and to their 
heirs, habendum to them and the heirs of their bodies, remainder 
to them and the ſurvivor, to hold of the chief lord, with war- 
ranty to them and their heirs; this is an eſtate tail, with a fee 
expectant (a). So it is here, though the firſt words in the will 
extend to heirs, which is general ; yet in the memorandum it is 
particular to heirs males, and the words * heirs” and © iſſues” 
ue of the ſame ſignification in a will, | 


On the part of the defendant : The memorandum is a confir- 
mation of the will, the conſtruction which has been made 
of it is not only inconſiſtent with the rules of law, but | 
to the intent of the teſtator, and againſt the expreſs words of his FAE. 199. 214- 
will. Caſes upon wills are different from thoſe which ariſe apon 3, Ws. 
deeds, becauſe, in conveyances, ſubſequent words may be explana- N 25. 97. 
tory of the former; but in wills the firſt words of the teſtator do 

uſually guide thoſe which follow : as if land be deviſed for life, 

remainder to F. and the heirs males of his body, and-if it happen 


2 Cooper, Cro. Jac. 476. 4 C. Poph. 133, Sex alſo 25. Afllte, 
; G 2 that 


[821 


N Kr 


pl 
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Fzrzx> that he die without heirs, not ſaying © males,” the rentainder 
again? over in tail z this was held not to be a general tail, but an eſtats 
Boventtn* in tail male, therefore the daughter of F. could not inherit (a 
Now to conftrue this to be an eſtate in tail male, doth not only alter 
the eſtate of the ſons of Dorothy, but of the iſſue of William, and 
nothing is mentioned in this memorandum of the limitation over to 
Anne Jones; ſo that the whole will is altered by it: But this av. 
morandum cannot enlarge the eſtate of Dorothy, becauſe it is in- 
conſiſtent with the intention of the teſtator, who gave her on 

an eſtate for life by the will ; but if ſhe ſhould have an eſtate 
ſhe might by fine and recovery bar it, and ſo alien it, contrary to 
his expreſs words. Beſides, there is no eſtate limited to Dorot 
by this memorandum, and ſhe having an expreſs eſtate for |; 
deviſed to her by the will, it ſhall never be enlarged by ſuch 
doubtful words which follow; as where a man had a hundred 
acres of land called by a particular name, and uſually occupiet 
with a houſe, which houſe he let to S. with forty acres parcel d 
that land, and then deviſed the houſe and all the lands called by tha 
0a (5 ee judged that ſhe ſhould only 
ve the houſe and the forty acres, and that the deviſe ſhall not be 
extended by implication to the other ſixty acres (b). So that, to 
make the defign of this will and memorandum to be conſiſtent, 
the latter words muſt be conſtrued only to illuſtrate the meaning 
of the teſtator in the former paragraph of the will, and muſt be 
3 taken as a farther declaration of his intention, viz. that the hein 
males mentioned in the memorandum, is only a deſcription of the 
named in the will. The law 


*[83] Tus Count was of opinion that it was a plain caſe ; ſor i 
: the limitation it is clear that it is a general tail; and it doth nat 
follow that the teſtator did not deſign any thing for his grand- 
daughters, becauſe no proviſion was made for daughters: for when 
be dio ng phe & 3p wx Lap an 6 
e ny te. 9 Hank Pe 6 pages, eee 
| will go to her, and not to the aunt. Now this memoranda 
= doth not make any alteration in the limitation, becauſe it dire& 
| that the eſtate go according to the true intent and meaning 
of the will, and is rather like a proviſo than an habendum in 1 
deed. 


And therefore judgment was given accordingly for the defendant, 


( Dyer, r. a, 1. Ander. 8. Goldfb, 16. Moor, 393. 
_ (5) 2. Leon, 426. Meer, 593. 
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MICHAELMAS TERM, 


The Firſt and Second of James the Second, 


1 N 
The King's Bench. 
Sir Edward Herbert, Knt. Chief Juſtice. 


Sir Francis Wythens, Kut. 
Sir Richard Holloway, Kut. 
Sir Robert Wright, Kut. | 1 
Sir Robert Sawyer, Nut. Attorney General. 
Heneage Finch, E/q. Solicitor General. 


Juſtices. 


— — 
| *[34] 
Hicks againſt Gore. Caſe 45. . 


N Tueſday the ſeventeenth day of November there was a A metherplaces 
trial at THE BAR by a Somerſetſhire Fury, in EJECT= her daughter, an 
MENT. | heireſs, under 


the care of a la- 
The caſe was thus: The plaintiff claimed the lands by virtue of 4 to prevent 
the ſtatute of 4. & 5. Philip & Mary, c. 8. by which it is enacted, e ran 
4 That it ſhall not be lawful for an to take away any 1,4, alu 
© maid or woman-child unmarried, and within the aps of Erin CONN 
« years, from the parents or guardian in ſocage; and that if any to ber on ſong 
« woman-child or maiden, being above the age of twelve years, le he was 
* and under the age of fixteen, do at any time aſſent or agree to you ef aug, 
« ſuch perſon that ſhall make any contract of matrimony (con- Ja if duch mes 
« trary to the form of the act), 


t then the next of kin of ſuch riage bewithour. 
« woman-child or maid, to whom the inheritance ſhould deſcend, inticement, and 
4 return, or come after the deceaſe of the ſame woman-child or Pa in K 
©« maid, ſhall from the time of ſuch aſſent and agreement have, 322 
hold, and enjoy all ſuch lands, tenements, and hereditaments, cal bours, and 
< as the ſaid woman-child or maid had in poſſeſſion, reverſion, dy a regular 


< or remainder, at the time of ſuch afſent and agreement, during uma, it is 
the life of ſuch perſon that ſhall ſo contract matrimony, es of 2 


& f. Phil, & Mary, c. 3. Poſt, 168,—1. Lev. 257. 2, Lev. 179» 1. Sid. 387, Co. Car, 
$57+ 5. Mod. 221. 2. Stra. 28 3. Bac. Abr. 578. 1. Hawk. P. C. 173. 
A | 
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Niers: © after the deceaſe of ſuch perſon fo contracting matri „ that 
againſt ©« then the faid land, &c. ſhall deſcend, revert, remain, and come 
nn. « to ſuch perſon or perſons as they ſhould have done in caſe this 
« act had never been made, other than him only that fo ſhall 

« contract matrimony,” 

amin Tibboth, being ſeiſed in fee of the lands in queſti 

5 to 3 of ſeven N pounds per annum, had i py 
*[8;] and four daughters; the ſon had iſſue Ruth his only daughter, who 
5 ] was married to the defendant:Gore ; ber father died in the ® time 
ol ber grandfather, and her mother, fearing that this daughter might 
be ſtolen from her, applies herſelf to my Lady Gore, and entreats 
her to take this daughter into her way 4 which ſhe did accord. 
ingly. My lady had a ſon then in France; ſhe ſent for him, and 
married him to this Ruth, ſhe being then under the age of ſixteen 
years, without the conſent of her mother, who was her guardian, 

The queſtion was, Whether this was a forfeiture of her. eftate 
during life ? 

Tart CurEr JusTICE aid, that the ſtatute was made to pre- 
vent children from being ſeduced from their parents or guardians 
by flattering or enticing words, promiſes, or gifts, and married in 

Y aw, E 8 a 
a ſecret to their diſpa ent; but that no ſuch thing ap- 
peared in this caſe, for Dr. Haſeard proved the marriage to be at 
St. Clement's Church, in a canonical hour; that many people 
were preſent; and that the church-doors were open whilſt he mar- 


A perſon who is Tt was proved at the trial that the mother had made a bargain 
eee with the leſſor of the plaintiff, that in caſe he recovered ſhe ſhould 
—_ of a cauſe have a thouſand pounds, and the thirds of the eſtate; and therefore 
cannot be awit- ſhe was not admitted to be a witneſs. pF 


— 168. The plaintiff could not prove any-thing to make a forfeiture; 


1 db 37. and therefore was nonſuited. | | 
385. 1. Ld. Ray. 85. 91. $c7. 730+» 744 2. Ld. Ray. 1007. 1166. 1353. 1411. 


3. Vern. 463. 472. 637. 700. 8. Mod. 60. 10. Med. 150, 193. Fitzg. 80. Comyns, 90. 


7. Peer. Wms. 238. 596. 3. Peer. Ws. 181. 288. 413. 1. Stra. 34. 101. 445+ 506. 654. 
2. Stra. $28. $33. 1148. 1253. Sex the caſes, Bent v. Baker, 3. Term Rep. 27. ; and Bell v. 
Harwood, 3. Term Rep. 308. - . 


Caſe 46. abe lar Anonymous. 


If 2 eta, N the ſtatute of 2 1. Fac. 1. c. 2 . it is enacted, © That no 
to an inferior © Writto remove a ſuit out of an inferior court ſhall be obeyed, 
court after iſſue, © unleſs it be delivered to the ſteward of the fame court before 
yet if the Judge © iſſue or demurrer joined, ſo as the iſſue or demurrer be not 
2 an utter d joined within fix weeks next after the arreſt or appearance of 
2 in 7 c the defendant.” ProviDED ALWAYS, & that this act ſhall ex- 
eauſe, anattach- © tend only to ſuch courts of record in cities, liberties, towns 
an; ſhall go for © corporate, and elſewhere, and for fo long time only as there 14 
the contempt. Cro. Car. 79. Prec. Chan. 546. Fitzg. 154. 2. Vern. 484 10. Mod. 127, 
17. Mod. 7. 1. Stra. 567. 639. 1. Ld. Ray. 346. 556. 2. Ld, Ray. 766. 836. 1. Peer. 
Was. 476, 4. Com, Dig. © Habcas Corpus (G. 2.). Tidd's Pract. 177. 5 
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« or ſhall be an Utter Barrifter of three years ſtanding at the bar ANON vu 
— — of the four inns: of court, that is or ſhall be ſteward, Ware 

« &c, of the ſame inferior court.“ n '& 1x e 

In this caſe iſſue was joined; and the ſteward refuſed to allow . 

the habeas corpus ; and the cauſe was tried, but not before an 

Utter Barrifler (a), as is directed by the ſtatute.  _ 


Cuxita. The ſteward ought to return the habeas 1 (5); 

and they N proceeded to try the cauſe, no Utter Barrier 

being ſteward, let an attachment go. * 

(a) See Cro. Car. 79. Carth. 69, (/ 7. Mod. we. Cath. 3. 
and the caſe of Fairley v. Mac Connel, 2. Cromp. Prack. 419. Tad PG. 
1, Burr, 516. | 9h ee wii aft love 


*- Claxton againf Swift. Eͤceſe 47. 
Hilary Term, 1. Jac. 2. Roll 1163. | 1 


THE PLAINTIFF, being a merchant, brought an action upon a If the indorſes of 

bill of exctange, ſetting forth the cuſtom of merchants, n 9 
and that London Merceſter were ancient cities, and that there — * 
was a cuſtom ſt merchants, that if any perſon living in cover againſt the 
Warcefler draw à bill upon another in London, and if this bill be drawer, but do 
accepted and indorſed, the firſt indorſer is liable to the payment: dot take out 
That one Hughes drew a bill of a hundred 12 upon Ar. 20% this 
Pardee, payable to the defendant or order. Mr. Swift indorſed be pleaded 4 
this bill to Mlen or Do er ag tr 2 The bar to a ſecond 
money not being pai xt5n bri s action again bes, ion the 
and ee. — did not take out . After warde be lued _— by 
Mr. Swift, who was the firſt indorſer ; and he pleads the firſt gy, dung ors 
recovery againſt Hughes in bar to this action, and avers that it ff  indorſer-/ , 
was for the ſame bill, and that they were the ſame parties. To dor akbough the | 
this plea the plaintiff demurred, and the defendant joined in the tee has re- 


Mx. POLLEXFEN argued that it was a good bar; becauſe the e ſatiifae- 
plaintiff had his election to bring his action againſt either of the | 
indorſers or againſt the Ci, hon not againſt all ; and that he 5- C. 1. Lutw. 
had now determined his election by ſuing the drawer, and ſhall 2 Net. 

not go back again, though he never have execution; for this is 2 _ 
not in the nature of a joint action, which may be brought againſt s. C. . Show. 
all. It is true, that it may be made joint or ſeveral by the plain- 441» 4y4 _ 
tiff; but when he has his choice by ſuing of one, he ſhall 3<- Skin. 255. 
never ſue the reſt, becauſe the action ſounds in damages, which . e, 
are uncertain before the judgment, but afterwards are made cer- 3. Leon, rh 
tain, ef tranſeunt in rem judicatam, and is as effectual in law as a Cro. Jac. 73. 


releaſe: as in trover the defendant pleaded, that at another time 254 ? 

Cro, Car. 73. Bund. 199. Lutw. 880. 8. Mod. 42. 166. 24% 295. 307. — 
9+ Mod. 60. 10. Mod. 109. 11. Mod. 190. 12+ Mod. 36. 87. 192. 521. Comyns, 311. 
1. d. Ray, 181. 442. 743+ 753- 2. Ld. Ray. 1545. 1. Stra. 21. 441. 478. 515. 557. 648. 
2, Stra. 233. 792. $17. 946. 1000. 1051, 1195. 1246. Dougl. 250. 1. Term Rep. 163. 
& Term Rep. 691. H. Bl, Rep. 89. notis, F . - 
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— goods fo much damages, and had the defendant in execution; ad 
" upon a demurrer this was held a good-plea (a); for though in 
that caſe it was objected, that a judgment and execution was no 
fatisfaQion unleſs the money 3% ay yet it was adjudged that 
the cauſe of action being againſt ſeveral, for which 
»[ 87 ] * were to be recovered, and becauſe a ſum certain was recovered 
againſt one, that is a good diſcharge againſt all the other; but iti 
therwiſe in debt, becauſe each is liable to the entire ſum. 


Tux ChiET JusTice. If the plaintiff had accepted of a 
bond from the firſt drawer in ſatisfaction of this maney, it had 
been a good bar to any action which might have been 
againſt the other indorſers for the ſame; and as this caſe is, 
f © | © drawer is ſtill liable; and if he fail in payment, the firſt indorſer 
. rr e 
iit is equity and good conſcience that the indorſee may reſort to 
him to make it go.. IS 


But THE OTHER JUSTICES being againſt the opinion of the 
Chief Juſtice, judgment was given for the defendant (c). 


_ ſum certain for which the bill 1s drawn 


Caſe 48. . a 

To debt on a DEBT UPON A BOND.— The condition was, That if 75/5 
bail. hend the de- . Fletcher ſhall ſuch a day corem juftitiariis apud IM gin. 
* may _ Cc. that then, &c. Phe defendant plcaded, that after the 25th 
Page: thee day of November, and before the day of the appearance, he did 
the arreſt, and 3 , 

before the day of render himſelf to the officer in diſcharge of this bond. And to 
appearance, he this the plaintiff demurred. 2 

rendered himſelf | 9 | 8 
to-the officerin DARNEL, far the defendant, admitted, that if a ſcire factas be 
diſcharge of the brought againſt the bail upon a writ of error, who plead that after 
exe; ef the recognizance, and before the judgment againſt the principa 
8. C. 2. Show. affirmed, he rendered himſelf to the marſhal in diſcharge of his 
— * bail, tha: this is not a good plea (a), but that the ſureties are fill 
Moor, 8 50. Jones, 138. Ray. 0. Hob. 126. 8. Mod. 31. 130. 194. 240- 280. 340. 
20. Mod. 44. 153. 267. 303 It» Mod. 2, 33- 12+ Mod. 99. 112. 236. 319. 35. 423. $24 
$59 583. bar. Comyns, 554. 573- 1. Stra. 419. 443+ 526. 781. $72. 1. Ray. 156- 
2. Ld, Ray. 1097. 1377+ 1259. 1452. 1. Com. Dig. 494, 495- 2. Term Rep. 757. 


" (a) 3- Balg. 7534 Ce Jac, 60. 


1 
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. 
| 
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ble, becauſe by the ſtatute 3. Fac. 1. c. 8. they are not only 
— render <A body, but to 2 debt recovered. But if a 


n court, and a writ of error brought in the 
exchequer chamber, and pending that writ of error the p 
is rendered, the bail in the action are thereby diſcharged (a). 

It was argued on the other fide, that this is not like the caſe 
of bail upon a. writ of error; for the condition of a recognizance 
and that of a bond for appearance are different in their nature ; 
the one is barely that the party ſhall appear on ſuch a day; the 
other is, that he ſhall not only appear and render his body to pri- 
ſon, but the þail likewiſe do undertake to pay the debt, if judgment 
ſhall be againſt the principal. Now where the condition is only for 
an appearance at a day, if the party render himſelf either before 
or after the day, it is not good. 

HERBERT, Chi ice. If the party render himſelf to the 
„ 
at the day, either a im in 5 or i im 
to balls themed — day rok his body here (5): if he 
had not been bailed, then he had ftill remained in cuſtody, and 
the plaintiff would have his proper — but being once let 
to bail, and not appearing in court according to the condition of 
the bond, that ſeems to be the fault of the plaintiff, who had his 
body before the day of appearance. | 


(4) 1. Roll. Abr. 334. (5) 6. Mod. 238. Tidd's Practice, 147, 
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een Humpſon's Caſe Bong, 2 > 


« of excommunicats capiends Rs 4 lawful -1 hoe not in- 
« dition, according to the ſtatute of 1. Hen. 5. c. 5. or if in the ferted ia the 


contempt diſcharged 
c of hereſy, or refuſing to have his or their chi 1 — 
« or to receive the holy communion as it is now commonly uſed not of the ar- 
« to be received in the church of England, or to come to divine — 
« ſervice, or errors in matters of religion or doctrine now received 105 
4 and allowed in the faid church of England, incontinency, my 1. Jones, 226. 

« ſimomy, perjury in the eccleſiaſtical court, or idolatry, that 3 Jones, 8g. 

then all and every pains and forfeitures limited againſt ſuch per- n 
« ſons excommunicated by this ſtatute, by reaſon of ſuch writ of 1+ ICE 
1, Roll, Rep. 173. 1. Show, 17. 1. Salk, 294. . 1. Vern. 24- 10. Mod. 69. 179. 
11, Mod. 83. 172. 191. 12. Mod. 69. 275. 418. $517. 580. 1. Stra. 43 76. — 413. 
2. Stra. > 1067. 133g, 1. Id. Ray. 619. 7014 3. Ld. Ray. $17. 1. Peer, Wms. 435, 
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Suan r © excommunicato capiendo wanting ſufficient addition, or of 

nnr © fenificay rs all 2 l d 

— « urtrly void i ley and by way of plea to be allow to the 
* party grieved.” 
And now Mz, GizDLER moved that he might be diſcharged, 
becauſe none of the aforeſaid eine 


Curta. He be diſcharged of the forfeiture for that rea- 
fs, but no of the excmmenicotin: ferfe 


Fiz 4% 


FRAY 
ene 
Godfr now brought a writ of error in his to the bar, 
praying ying that it night be. read and allowed; and it was read by 
ASTRY, Clerk of the Crown. 

The errors all were:—FrasT, That it KA ner 
upon the return of the exigent. in the firſt exars, that the 
was held pro camitatu (@). 
| Keb. Burr, 2 . Bic. Abe. 

. perry — My x: La. Ray, — . 12 


Srconmi v, That the cotlawry i 44 the he 
other perſons, it. is faid in the laſt exaus, that non comparuit, but 
— doth not ſay, nec eorum aliguis comparuit. 

, er. For theſe reaſons the outlawry was reverſed. 


358. 2. Roll. Rep. 490. 4. Roll. Abr. $02. Lg en 
358. Palm. 303. - 3. Bac. Abr. 752. | 


in murder, And he held up hi hand a th bar, and pleaded ot-puilyto hi 

was admitted to bail; and afterwards he was 
"* brought wo his tri, and, no witneſs in behalf of the king appexr- 
ing againſt him, he was acquitted. 


(se Wilkes Caſe, 4. Burr, ee 
| Yendal's Caſe, 4. Term Rep. 521. | 


& 
155 


1111 
211 
"Ul 


5 


1 


I 
19 


ugh 
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111 * 
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Caſe 51. The Mayor «64 commenaley of Norwich again 
q Johnſon. 


If aue die in- AN OF ERROR Was to reverſe a ve given 
— ar for the plaintiff in the common pleas, in an action of waſte, 
ſtranger enter and take pofſefſion, be thereby becomes an xte Tor de ſ tert of the term; 
rer to an action of waſte.— 


1 8. C. Comb. 7. 8. C. 3. Lev, 35. 2. Jones, 73. 1. Vent. 30% 
Moor, 126. 293. 1. Com. Dig. 266. 10, Mod. 93. 117. 242. 282. 356, 41% 
1. Stra, 253. 258, 2. Stra. 1006. 3. Peer. Ws. 431. 2. Term Rep. 97. 597+ 


wet & 4 * ? The 
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The declaration was, That the plaintiff demiſed a barnto one Tas Mayon 


AND 


Tok for a certain term, by virtue whereof he was poſlefled, and — 


deing ſo poſſeſſed died; that the defendant was his executor, who 
entered and made fe by pulling down of the faid barn. The 
defendant pleaded, that Took died inteſtate, and that he did not ad- 
miniſter. The plaintiff replied, that be entered as EXECUTOR 

his own wrong. To this plea the defendant demurred; and the 
plaintiff joined in the demurrer. | 

Mx. APPLETON of Lincoln's Inn argued for the plaintiff, and 
re. 
becauſe the mayor and commonalty, &c. had a remedy by an a 
0 Newer Un een ade tc eee 
cover the goods or materials; and that ſuch an action would not 
lie againſt him at the common law, becauſe he neither was te- 
nant by the courteſy nor in dower, againſt whom waſte only lay. 
So that if the plaintiff be entitled to this action, it null bob 
virtue of the ſtatute of Gloucefter, 6. Edw. 1. c. 5.; but it 
not lie againſt the defendant even by that ſtatute, the ac- 
tion is thereby given againſt the tenant by the courteſy, in dower, 
for life or years, and treble damages, &c. But the defendant'is 
neither of thoſe, and this being a penal law, which not only gives 
treble dam but likewiſe the recovery of the place waſted, 
ought therefore not to be taken ſtrictly, but according to equity, 
* Tenants at ſufferance, or at will, by elegit, or tenants by ſta- 
tute ſtaple, and alſo pernors of profits, were never conſt to be 
within this ſtatute; and therefore a particular act, 1 1. Hen. 6. c. 
was made to give him in reverſion an action of waſte, where te- 
nant for life or years had granted over their eſtates, and yet took 
the profits and committed waſte (a). 


Then the queſtion will be, What eſtate this &xeEcuToOR de ſn 
tort hath gained by his entry? And as to that he ar that he 
had got a fee-ſimple by di ſein, and that for this reaſon the plain- 
tiff was barred from this action; for if the ſon purchaſe lands in 
fee and is diſſeiſed by his father, who makes a feoffment in fee to 
another with warranty, and dieth, the ſon is for ever barred; for 
though the diſſeiſin was not done with any intention to make ſuch 
a feoffment, e BRO 3 this alienation /b). So where a 
man made a leaſe for life and died, and then his heir ſuffered a 
recovery of the ſame land without ing an actual „ this is 
an abſolute diſſeiſin, becauſe the leſſee had an eſtate for life ; but 
if he had been tenant at will, it might be otherwiſe (c). But 
admitting that the defendant is not a diſſeiſor, then the plaintiffs 
muſt bring their caſe to be within the ſtatute of Gloucefter, as 
that he is either tenant for life or years (d). If he is tenant for 


(a) 1. Vern. 23. 157. . Vern, (6) 2. Roll. Abr. 662. 


711. 738. Prec. Chan. 454. 9. Mod. (e) 20, Mod. 125. 265, Caſs T. 


109. Gilb. E. R. 127. Caſes T. T. 237. 1, Ld. Ray. 35. 
T2. 16: 1. Peer, Was. 406. 527. (4) 12. Mod. 441-471» 
2. Peer. Wms. 240, 397. (606). 2 


or Noxwica 


againſt, 
Joun $ON, 


C1 
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Taz Neves life, he muſt be fo either by right or by wrong. He cannot be 
Conse iv fo by right, becauſe he had no lawful conveyance made to him of 
er Nozwren, this eftate; beſides, it is quite contrary to the pleading, which is, 


-cyainſt that he entered wrongfully, Neither can be be ſo by wrong, for 
Jonson, fuch qe Lode Bent = omen ined by 
dei, a ſo is Heliar's Caſe (a). if this ſhould be con- 

the 
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an eſtate for years, it muſt be gained either by the act of 
o by the a of che he Gr reed ci 
| np 4.300 omen gr drome Landy oy au 
act of the party, becauſe an EXECUTOR de ſon tort cannot 
have any intereſt in a term; and for this there is an expreſs au- 
thority in this court (5), which was thus, viz. A leaſe in reverſion 
for years was granted to a man who died inteſtate ; his wife, before 

ſhe had adminiſtered, fold this term to the defendant, and after- 

i e ee 
® # 02 |] veyance of the term to the * plainti 
— given for the laſt vendee, becauſe it 
1 Fverſion of a term for years, upon which no en 
. and of which there could be no EXECUTOR de jon tort ; though it 
10. Mod. 171. Was admitted by the Court, that ſuch an executor mi t make a 


© 3. Peer. Was. good fale of the goods before adminiſtration Neither 
352 can any entry or claim make the defendant an EXECUTOR de /on 
- - 4-79 "37" tort - A term for becauſe a wrongful entry can never gain 
1. Stra. 70. 97. any eſtate but a fee-fimple ; for it is not to be ſati with any 


2. Stra. 787. particular or certain eſtate, as for life or years. It cannot be 
937+ 1106, gai by act of law, becauſe that abhors all manner of 

it ſhould be objected, that though this executor doth not gain 

See Taylor on any eſtate for his own benefit, he in the reverſion may take 

demiſe of At- him for a diſſeiſor, and it ſhall be in his election either to make 

His v. Horde, him fo, or a tenant for Jes ; to this it may be anſwered, that 

Cowp. 69% the defendant doth not claim by colour of any grant; if he did, 

then he might be a difſeiſor at helen of him in the reverſion; 

and this was the very difference taken in the cafe of Blunden v. 

Baugh (c). So likewiſe if it be ohjected, that the defendant is 

an occupant, and therefore puniſhable for waſte. But the reaſon 

is not the ſame, becauſe the entry of an occupant is lawful, and 

12. Mod. 441. he gains an eſtate for life, which is not this caſe. An gxzcvToR 

14. Ray. 661. 4 ſon tort is not a perſon taken notice of in the law in reſpect to 

him in the reverſion, but in reſpect of the creditors of the inteſ- 

tate (ad); and therefore if what he doth may be advantageous to 

them, the law will make a conſtruction upon it for their benefit; 

but if ſuch a perſon ſhould be within the intention or meaning 

of "this ſtatute, then the natural conſequences will be :—x1zsT, 

That the place waſted would be recovered: sECON DIY, That 

the phintff would alſo have treble damages: both which would 

be a manifeſt means to defeat the creditors of their debts. For 


4heſe-reaſons he prayed judgment for the plaintiff in the errors. 


s) 6. Co. 28. © alſo 1+ Burr. 60, 79. 111. 5. Burr. 
5 Kendrick v. Burges, Moor, 126. 2830. Cowp 6. 702. 
c) Cro. Car. 302. 1. Roll. Abr. (4) See Edwards v. Harben, 2» 
"66x. Jones, 115, Latch, 53.-Se Term Rep. 587. Ie 
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® It was argued by the counſel an the other fide, That it is Tus Maron 
in that the 2 was EXECUTOR de ſon 3 ſuch muſt 02 5 
that perſon be who intermeddles with the inteſtate”s eſtate, where o — vv 
there is no rightful executor or adminiſtrator, Now a man may againſt 
be executor of his own wrong of a term for as even Jounzon. 
in that caſe cited out oF ME the other be and if fo, the de- 
fendant muſt be liable to this action. II may be ex- 
aded as well againſt a wrongful as a rightful executor : it is 
plain here isa 4 ein, and the law is now that it ſhall be 
in the election of him in the reverſion to make it ſo. This de- 
fendant would juſtify one wrong by another, for he confeſſes that 
he has committed a diſſeiſin, and therefore will not be anſwerable 
for committing of As to the objection that ari EXECUTOR 
d. ſon tort is liable only in reſpect of creditors, and that if he 
ſhould be puniſhed for — Þ xs 7 1 gr iagne. be- | 
cauſe of the treble recovered againſt him, the reply is, , Mod. 254+ 
tr muſt be anſwered out of his own eſtate ; for + 
even in the caſe of ari — Ws if he commit waſte, he 
will be chargeable in a avit de bonts propriis (a). This is 
not properly a penal but a remedial 2 ſuch may be 
—— ing to equity. It is true, tenants by elegit or 
by ſtatute are not within this ſtatute, becauſe waſte by com- 
mitted is no wrong; for if they ſhould fell the timber, it ſinks the 
debt, and the cognizor may have a ſcire facias ad computandum. 
Cur1ia. It would be an infinite trouble for him in the rever- 
fon to ſeek his remedy for waſte done, if the law did oblige him 
to ſtay till there was a rightful adminiſtrator; and it is not to be 
doubted, but that there may be an EXECUTOR de ſon tort of a term 
for This is a remedial and yet a penal law, and therefore 
hall have 1 


a favourable conſtruction. 
The judgment was affirmed. = | 
— 5.Co. 36. // © - 
* Bridgham again Frontee. 272 


TDEBT upon a bond for performance of covenants, in a leaſe of An am exer 
a houſe for a certain term of years, rendering rent, &c. "The cifing the trade 
breach aſſigned was, That there was fixty-ſix pounds rent in ar- „ e s 
rear, The defendant pleaded the ſtatute of 32, Hen. B. c. 16. 9%. 3 ak 

. 13. © That all leaſes of dwelling-houſes or ſhops made to any che 32. Hen. 
&« or alien artificer ſhall be void,” and ſets forth that the c. 16. id 
r ng 7 5 — 

murred. 1-4 ©? 6s ho dnt 
« touſs or hop made to any firanger artificer or handicraſt born ont of the allegiance of the king, 
* not being a denizen, &c, ſhall be void.” —Dyer, 2. is merg. 1. Sid. 309. 1. Saund, . 
2 Show, 135. 9. Mod, 104 10. Mod. 91. 116. 120+ 136. 2+ Stra. 1082, . Com. Dig. 302. - 
14. Ray. 283. 853. ww | 
| : Ma. 
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Hilary Term, 1. & 2. Jac. 2, In B. R. 


eee Mn, THMPION, for the defendant, ſaid, that a vintnet wa 
1 an artificer within the meaning of the act, which was made to 
ann E r . 1 trades of 
"0. the King's July y which they gained their livelihood, and 
5 <6 mere, a ner of renee te roger airy Ft 

mercer rw gs or er, are not- proper artihcers, 
Tur —— Jvsricz. This ſtatute refers to — 
1. Rich. 2. c. 9. which prohibits alien artificers from exerciſing 
— i Bigdans, unleſs as a ſervant to a ſubject ſkilful in 
the ſame art, upon pain of forfeiting his goods; fo that it is plain, 
that ſuch who uſed any art or manual occupation were reſtrained 
from uſing it here to the prejudice of the king's ſubjects. Now 
r gn of Wh 

Au that is not properly an art, but a cheat, 


54 


Caſe 85s 35. The King againſt Penh and Others. 


A ſtatute | 
8 e was taken for chimney money ; and —— 
leviedbydiftreſs 


* 


« be finally de- reſtitution : and à certiorari being brought to remove the order 


« termined by a into this court, 
« juſtice of the * 20. | 

—— — Ma. ATTORNEY prayed that it might be filed. | 
only that it Mx. POLLEXFEN oppoſed it, for that the ſtatute of 16. Car. 2. 
. enacts, „That no perſon inhabiting an houſe which hath 


2 2 does more than two chimnies ſhall be exempted _ 4 N , 


e duty, den and then theſe werte do follow, « 

Er of any diſtreſs, the fame 
TT } « Aa be heard and finally by one or more juſtices of 
951 « the peace near adjoining, &c.” Now here was money levied 
S. C. 2. Show. by virtue of this act, 2 did ariſe by reaſon of the 
2 diſtreſs, and an order as made by te e juſtices, which, accord- 
$. Mod. 232. ing to the letter and meaning of the act ought to be fizal; the 
10. Mod. 278. intention whereof was to proves charge and trouble of poor 
12. Mod. 188. men in ſuits at law about matters, and therefore it gave the 

oro Juſtices power to determine particular offences and oppre ons. 


x. Sta. 391. Mn. ATTORNEY, contra. nd mpg peace have power 


2. Stra. 849. — — whether this duty 
2 Hark r. c c. is payable or not; and fo the courts of M giminſter, who are the 


| of the revenue of the king, who b this means 
— EET will be excluded. "4 


_ Term Rep. 
Conia. 
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Hilary Term, 1. & 2. Jac. 2. In B. R. 


' Cuxta. This Court may take cognizance of this matter as Taz King 
well as in caſes of baſtardy. It is frequent to remove thoſe or- * againſt | 
ders into this court, though the act fays, That the two next 9 
« juſtices may take order as well for the puniſhment of the mother, ; 

« 25 alſo for the relief of the pariſh where it was born, except he | 
« give ſecurity to appear at the next quarter ſeſſions The ſtatute 
not mention any certiorari, which ſhews that the intention 
of the law-makers was, that a certiorari might be brought, other- 
wiſe they would have enacted, as they have done by ſeveral other 
ſtatutes, that no certiorar? ſhall lie. Therefore the meaning of 
the act muſt be, that the determination of the juſtices of the 
peace ſhall be final in matters of fa# ; as if a collector ſhould 
affirm that a perſon has four chimnies when he has but two, or 
when the r are ſold _ 32 8 — — on 
lus not returned; but the right o uty ariſi virtue 
this 42 ws es intended u be . think. 
The order was filed (a). 
Ma. POLLEXFEN then moved that it might be quaſhed, For 
that by the ſtatute of 95 Car. 2. c. 10. the occupier was only 
chargeable, and the d exempted. Now by the proviſo in 
that act ſuch à cottage as is expreſſed in this order is likewiſe ex- 
empted, becauſe it is not of greater value * than twenty ſhil- _ 
lings by the year, and it is not expreſſed that the perſon inha- [ 96 ] 
biting the ſame hath any lands of his own of the value of twenty 
ſhillings per annum, nor any lands or goods to the value of ten 


Now there having been ſeveral abuſes made of this law to de- 
ceive the king of this duty, occaſioned the making of this ſubſe- 
quent act. e abuſes were theſe, viz. The taking of a great 
houſe and dividing it into ſeveral tenements, and then letting 
them to tenants who, by reaſon of their poverty, might pretend to 
be exempted from this duty: The dividi 8 lands from houſes, ſo 3 
that the king was by theſe practices deceived, and therefore in 
ſuch caſes the charge was laid upon the landlard. | 


But nothing of this appearing upon the order, it was therefore 


(e) See 2. Burr. 1040. 3. Burr. 1458, 1 


Brett againſt Whitchot. Caſe 54. 


R EPLEVIN.—The defendant avowed the taking of a cup as a A grant from 

ine for a diſtreſs towards the repairing of the highway, ** king, ex- 
The plaintiff replied, and ſet forth a grant from the king, by * Gon 
from the charge of repairing the highways, does not excuſe pariſhioners frotn the fatzte duty required 
by the highway aQts.—S. C. Comb. 10. Co. Lit. 121, 2. loſt. 569. 6. Co. 73. 1. Vent. go. 13% 
2. Sund. 161, 8. Mod, 29. 105. 17. Mod. 273. 12. Mod. 15. 1. Stra. 184. 2. Stra. 120g 
1. Ld, Ray, 725. 792. 2. Ld. Ray, 804. $56. 932+ 1175+ 1249 2. Term Rep. 106. 


Vous LY H which 


Hilary Term, 1. & 2. Jac. 2. In B. R. 


\Bax7? which the lands which were chargeable to ſend men for the re. 
Warrcuor, 8 wer exempted ey that duty ; and 10 defendant 
| The queſtion was, Whether the king's letters patents are fuf. 
e of the repairing of the 
highways, which by the ſtatute of Philip and and other 
— ſtatutes are chargeable to ſend men for that purpoſe (a)! 
And it was argued, that ſuch letters patents were not ſufficient, 
becauſe jor were granted in this caſe before the making of the 
ſtatute, and ſo by conſequence before any cauſe of action; and to 
prove this a caſe was cited to this purpoſe, in 2. Edw. 3. pl. g. where 
an action was brought againſt an hundred for a robbery upon the 
ſtatute of 13. Ew. I. c. I. & 4.and the Biſbop of Litchfield pleaded; 
charter of Richard the Firſt, by which that hundred, which wa 
held in right of his church, was exempted, &c. ; but it was held 
that this charter could not diſcharge the action, becauſe no ſuch 
action was given when the letters patents were made, but long af- 
terwards (%. 
Judgment was given for the avowant. 
(a) By 13- Geo. 3. c. 78. all former highway are repealed, and the hm 


fatutes relating to the repairs of the reduced into one aft. 
*[97] (b) 2. Inſt 569. 
Caſe 55. V Upton againſt Dawkin. 


Tarsrass for "TP RESPASS guare vi et armis liberam piſcariam he did break 
taking fiſhipfius and enter, and one hundred trouts ipſius quer. in the fiſhery 
27 Ebert 1; aforeſaid did take and carry away. Upon not guilty pleaded, ther 
not good,though was a verdict for the plaintiff. 8 

nn Exckrriox was taken in arreſt of judgment, For that the 
S. C. Comb. r1. plaintiff declared in treſpaſs for taking fo fiſh ipfeus quer. in 
3. Mod. 165. J;berd piſcaria, which cannot be, becauſe he not ſuch a pro- 


3 perty in liberd piſcarid to call the fiſh his own. 


37- % 5% POLLEXFEN contra. If there had not been a verdict, ſuch: 
— 383. 96. conſtruction might have been made of this declaration upon a de- 
7. Stra. 503. murrer; but now it is helped, and the rather becauſe a man m 
610. 637. call them piſces ius in a free fiſhery ; for they may be in a trunk ( 

2. Sira- 320. ſo a man may have a property though not in himſelf /bJ: as in the 
ye - cal g. caſe of jointenants, where it is not in one, but in both; yet if one 
1. Tem Kap. declare againſt the other, unleſs he plead the jointenancy in abate 
468+ ment the plaintiff ſhall recover. 


\ But, notwithſtanding, the judgment was reverſed. 
2 | (a) See Lord Fitzwalter's Caſe, (5 See Smith v. Miller, 1. Ten 
1. Mod. 106-; Carter v. Murcot, Rep. 480. and Ward v. Macau 


4. Burr. 2162. ; Seyman v. Courtneſs, 4. Term Rep. 489. that treſpaſs may be 
5. Burr. 2814. ; Mayor of Lynn wv, maintained on a conflradtive as well 350 


Turner, Cowp. 16. Mayor of Orford a&ua{ poſſeſſion. 
. Richardſon, 4. Term Rep. 437. 
And 2. Black. Com. 139. Dougl. 56. 
443+ 517. 3. Term Rep. 253» Ti 
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Hilary Term, 1. & 2. Jac. 2. In B. R. 


The King againſt Caſe 56. 


T* DEFENDANT was indicted for barratry. The evidence If a counſellor at 
againſt him was, That one G. was arreſted at the ſuit of C. encourage n 
in an action of four thouſand pounds, and was brought before a — . 
Judge to give bail to the action; and that the defendant, who was through malice, 
a barriſter at law, was then preſent, and did ſolicit this ſuit, when and for the pur- 
in truth at the ſame time C. was indebted to G. in two hundred poſes of oppreſ- 
pounds, and that he did not owe the ſaid C one farthing, 8 

Tur CuiEr JusTICE was firſt of opinion, that this might be ==» barrater, 
maintenance, but that it was not barratry, unleſs it appeared that #* [ g ] 
the defendant did know that C. had no cauſe of action after it was _ * ? 


brought. If a man ſhould be arreſted for a trifling cauſe, or for 8 | a 


no cauſe, this is no barratry, though it is a ſign of a very ill chriſti 
it being againſt the expreſs — God. S's But x. man — . — Jac. 527, 
reſt another thinking that he has a juſt cauſe ſo to do, when in truth 1. Sid. 232. 
he has none, for he may be miſtaken, eſpecially where there have 5. Mod. 230. 
been great dealings between the parties. But if the deſign was 18. Nad. 473. 
not to recover his own right, but only to ruin and oppreſs his neizh- Fing. 43. _ 
bour, that is berratry. A man may lay out money in behalf of 273. | 
another in ſuits at law to recover a juſt right, and this may be done *- £4. Ray. * 
in reſpect of the poverty of the party (a; but if he lend money 214 | 
to promote and ſtir up ſuits, then he 1s a barrator. Now it appear- 1266 Raye 
ing upon the evidence that the defendant did entertain C. in his 3. Peer, Wms. 
houſe, and brought ſeveral actions in his name where nothing 375- 
was due, he is therefore guilty of that crime Ch). But if an . Hank. P. o. 
action be firſt brought, and then proſecuted by another, he is no r e 
barrator, though there is no cauſe of action. wen 

The defendant was found guilty. ED 


(a) See Pearſon v. Hughes, Freem. in deceit of the court, or to beguile . 
71. $1, . © the court or the party, and be thereof 
(5) By 13. Edw. 1. c 28. commonly © attainted, he ſhall be impriſoned for a 
called the ſtatute of Wefminfler the Firfl, © year and a day, and from thenceforth 
«* If any ſerjeant, pleader, or other, do * ſhall not be heard to plead in that 
* any manner of deceit or collufion in court ſor any man.“ See Dyer, 249. 
the king's court, or conſent unto it pl. 84. 2. laſt. 215. : 


Memorandum. | Caſe 37. 


Two days before the end of this Term SX CrEsWELL Ir. ; 
WS "apy the ING received a e eee Lavins d. 
nder THE GREAT SEAL, ſignifyi ing's ro to chargedſromube 
diſcharge him from the office of 2 . * 
4 3. Lev. 257. 
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EASTER TERM, 


The Second of James the Second, 
I N 
The King's Bench. 


Sir Edward Herbert, Kut. Chief Juſtice. 


Sir Francis Wythens, Nut. 

Sir Richard Holloway, ut. } Tuftices, 

Sir Robert Wright, Kut. 

Sir Robert Sawyer, Kut. Attorney General. 
Hleneage Finch, E/g. Solicitor General. 


| *[99] 


* Memorandum. ____ * Caſe 58. 


HE firſt day of this Term, S TOA JonEs, Chief Ions, C. J. of 
Eau, of the Common Pleas, had his guietus, and Sik C. B. removed, 

ENRY BEDDINGFIELD, one of the Juſtices of the — Aye en 

ſame Court, ſucceeded him in that office. ge 


Likewiſe the Honourable WiLL1am MounTAGU, E,. Lord Mon race, c. 
Chief Baron of the Exchequer, had his guietus, and 8x EDwarD B. removed,and 
AT&YNSs, one of the Barons of the fame Court, ſucceeded him. - 1 


Sik JoB CHARLETON, one of the ices of the Common cron I 


Pleas, had his quietus, 3 made Chief Fuſtice of Chefter, — 72 


| Cheſter. 
SIR EDWARD LUTWICH, the King's Serjeant, was made one Lurwrien and 
of the Juſtices of the Common Pleas, and SERJEANT HEATH fzaru pray 
was made one of the Barons of the Exchequer. * 
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Eaſter Term, 2. Jac. 2. In B. R. 


Caſe 59. Okel acainf Hodgkinſon. 
Inlevyingafine, THE FATHER AND soy Join ina fine, in order to make a ſet. 
ifany of the Par- I tlement upon the ſecond wife of the father, who was only 
ries die defer? tenant by the courteſy, the remainder in tail to his ſaid ſon. One 


wri-ofcovenn-, of the cognizors died after the caption, and before the return of 
the fine is erro- the writ of covenant. 1 27 
De us. 


And now a writ of error was brought to reverſe it, and this 
[ 100 ] was aſſigned for error. 


Pe ſt. 140. * Curia. If it had been in the caſe of a purchaſer for a valu- 
Cro. Eliz. 468%. able conſideration, the Court would have ſhewed him ſome favour; 
1 but it being to do a wrong to a young man, they would leave it 
Ld. Ray. 872. Open to the law. . 

2. Wilf. 220. 

Cruiſe on Fines, 49. 1. Burr, 360. Cowp. 622. 


Caſe 60. Memorandum. 


Stu on Hot , HE firſt day of this Term, being the 22d day of ? 
—— 8 8 was a call of ſerjeants, via. — Joan Hozs 3 
called to the de. Recorder of Lenden, who was made king's ſerjeant, 8Ix AuMnR OS 
 greeofSerjeants. PHILLIPS, made alſo king's ſerjeant, CHRIsTorHER Mikron, 
| Jogos PowELL, Joux Tarr, WILIA RAwWIINSoR, GEORCI 
UTCHINs, WILLIAM KILLINGWORTH, Hucn HopGxs, and 
Thomas GEERS. They all Appeared that day at the Chancery 
Bar, where having taken the oaths, THE Lord Crnanceiior 
eee made a ſhort ſpeech to them; after which de- 

; livered a ring to him, praying him to deliver it to the king. Th 
went from the Inner Temple Hall to Weſtminſter, and counted at 
— 7 mae gg and gave rings, the motto whereof was, Dau 
5 


* 
: 


"> v2 


Caſe 614. The King againſt Saloway. 
The coroner ALOWAY drowned himſelf in a pond ; and the coroner's in- 
— —— ; queſt found him nen campos nientis; becauſe it is more gene- 


Feng 2g f ray ſuppoſed a man in his ſenſes will not be felo de ſes 
ſuicide.—Plows. 261. Comb, 2. f. Hawk. P. C. 10. 2. Bac. Abr. 430. 


Acorpner's in- THE KinG's Couxs EI moved for a melius inguirendum, a, 
— that the inquiſition might be quaſhed, for that it ſets forth, guad 
nen emerſis 27 £4: defend. circa horam ac adam ante meridiem in quoddam flag- 
is not good. Mum ſe projecit et per abundantiam aque ibidem flatim ſuffocat. et 


12. Mod. 112. mergit. frat, which is inſenfible. 


1. Sid, 204. PEMBERTON, Serjeant, contra. Here is no exception taken 
259 to the ſubſtance of the inquiſition, and the word . /uffecat.” had 
0 pong _ been ſufficient, if the word © emerg:t.” had been left out. 


152. 12. Mod. 11a, . Hawk, P. C. 104. 2. Hawk. F. C. 340, 1. Bac, Abr. 496. 
Tur 


Eaſter 8 2, Jac. 2. InB.R; 


Tas CounT were of opinion, that there being another word in Taz VEL 
uiſition which carries the ſenſe, it is therefore ſufficient ; x 


this 
1 H K d food ſingly upon this word © mergit.“ it had not 


boon 5 24 101 ] \ 
And this fat ing about the time of the ral pardon, The goods of a. | 
ras COURT was of opinion, that where an intereſt is veſted s in 7% «ec arenot 
the king, a pardon of f all forfeitures will not diveſt it, but that unt 1 ths 
nothing was mY here before inquiſition found. FF and the 


forfeiture is therefore ſaved by a previous pardon.—5. Co. 110. 3. Inſt, 54. . Sid. 150. 162. 
1. Sund. 362. 2. Mod. 53. 4. Bl, Com. 190. f. Hale F. C. 414. 21, Hawk, F. C. 104. 


2. Bac. Abr, qr 
If a coroner” 
SECONDLY, It was that this inquiſition 1 


objected, 
forth that Salowey came e 
modo ſuacungʒz. * 
To which it was anſwered by PEMBERTON, Serjeant, that in eee x 
matters of form only, the Judges have ent for the coroner into 1. Sid, 225. 
court, and ordered im to amend it. . 2 
n Stra. 261. Fitzg. 6. 1. Hawk. p. c. 104. 2. Bac, Abr, U. 


Rodney againſt Strode. Cite 62. 
AN ACTION ON THE CASE was brought againſt three defen- The Court will 
dants; one of them ſuffered jud go by default, and San 5 new 
. ele 
aſſizes at Exeter, and it was for impoſing the crime of treaſon upon ceflivedamages, 
the plaintiff, and for. aſſaulting and impriſoning of him. There in — «mn 
was a verdict for the plaintiff, and one Souked pounds damages ate 


pal at Strade, and fift pounds againſt the other defendant, 
The phintiff catered a l proſe =; againſt; ie at 


2 et the . go by default, and againſt the other defen- , 
forthe fey pownd damages; and 4 8 — 
. _ 334-418, 


2. Bl. Rep, $02, 
PzMBERTON, Feet moved for a new trial, by reaſon of 857+ 929+ 955- 
the exceſſrve damages, which were not rtioned to the quality ? — * 55 


of the plaintiff, he being a man of mean 1. Term Rep. 


But it was oppoſed by the plaintiff, For that the defendant pur- 2. T 
ſued him as a traitor, c 
he cauſed him to be arreſted for one thouſand pounds at the ſuit of 
another perſon, to whom he was not indebted. 


Tux Courr, upon conſideration of the circumſtance of th the 
ue, refuſed to grant a new trial. | 
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1021 Eaſter Term, 2. Jac. 2. In B. R. 


Inn ation of Then PzMBERTON, Serjeant, for the defendants, moved in 
treſpaſs and falſe arreſt of judgment, and for cauſe ſhewed, that the jury have found 
et der both guilty, and aſſeſſed ſeveral damages, which they cannot do, 
jointly, if one of becauſe this is a joint action, to which the defendants have pleaded 
them conſeſs the jointly, and being found guilty made et forms, the jury cannot 
aQion, and the aſſeſs the damages ſeverally, for the damage is the fame by the one 
other two plead ag the other; and therefore it hath been adjudged, that where an 


e pen of damery was brought againſt three, and ooe pleaded nt 


- affeſs ro0cl. guilty, and the other two ſon afſault * demeſne, and ſeveral dama- 


damages on the ges found againſt them, it was held ill, for that very reaſon, becauſe 
p09" 60 — it 5 — a joint offence — 3 It is true, re — Ja pe + de- 

+ fendants, and damages aſſeſſed ſeverally, the plainti is election 
gaben de der. to take execution de melioribus damnis, but this is when che triak 


_ diftis bad: but are at ſeveral times. So it is where they plead ſeveral pleas; as 


if the palintiff ĩn an action of battery, one pleads not guilty, and the other juſti- 
2 nog fies, and both iſſues are found for the plaintiff; in ſuch caſe he may 
two who plead. enter 2 non prof. againſt one, and take GO EINES, 


ed, he ſhall have becauſe their pleas are ſeveral ; but they plead jointly, the 
— 3 jury cannot ſever the damages (6). 2 
gan. But Mx. PolIExT EV, fer the plaintiff; intiſted, that even in 


this caſe damages may be aſſeſſed ſeverally; for where two defen- 
8. C. Comb. 2. dants are ſued for the ſame battery, and they plead the ſame plez, 
n__ yet damages may be aſſeſſed ſeverally (c). was the caſe of 
S. C. 2. Show, Trebarefoot v. Greenway in this court, which was an action for 
 _ an affault and battery and falſe impriſonment ; one of the defen- 
ti: Co-6.  dants pleaded not guilty, and the other juſtified ; iſſue was joined; 
1 Roll. Rep. and there was a verdict for the plaintiff, and damages aſſeſſed ſe- 
31. ö verally; the plaintiff entered a nolle proſequi as to one, and took 
Hob. 66. judgment againſt the other, and upon this a writ of error was 
badge in this court, and the j was affirmed, ' So if an 
* ation of treſpaſs be brought againſt two for taking of one hundred 
1 Rall. Abr. pounds, where the one took ſeventy pounds, and the other thirty, 
784. damages ſhall be aſſeſſed ſeverally. It was admitted, that 
IG: Abr. 9, the damages ought to be entire, eſpecially where the action od ek 
. Mod.*9.296. but where the facts are ſeveral, damages may likewiſe be ſo ed; 


13. Mod. 327, but in this caſe the jury hath done what the Court would do, had 


137... it been in a criminal cauſe, 

2 * Cur1a. This is all but one fact, which the jury is to try: it 
2. Ld, Ray. is true, when ſeveral perſons are found guilty criminally, then 
1381. the damages may be ſevered in proportion to their * 


here all are equally guilty of the ſame offence; and it ſeems to be 
a contradiction to ſay, that the plaintiff is injured by one to the 

value of fifty pounds and by the other to the value of one thouſand 
pounds when both are equally guilty. Every defendant ought to 
anſwer full as much as the plaintiff is damnified ; now how is it 
25 he ſhould be damnified fo much by one and fo little by the 
other 


0 Auſtin v. Millard, Cro. Eliz.” (e) Sampſon e. Crambidd, x. Bull. 


. I 57s Raſtal's Ent. 677. 
(5) Walſh . Biſhop, Cro. Car. 239. 1 


1 
! 
5 
l 
˖ 
I 


(a) By WrTuzns, Hor tewax, 
and WaicnuT, Fuſtices, againſt the 
opinion of HAT, Chief Juſtics. 


8. C. Comb, 39. But it ſeems that the ing, 
which on iſſue jcined is found for him, 


Chief Juſtice was afterwards of the ſame 
opinion with the reſt of the Court, 
8. C. 2. Show. 470-3; and, on writs of 
error being brought, thi judgment was af - 
firmed, both in the excheguer ch uber 
and in the bouſe of lerdt, S. C. Carth. 
21. ; for the defe@? of the werdif# was 
cured by entering the nolle proſegui. 
See the caſe of Hill . Goodchild, 
5. Burr. 2791. where it is determined, 
that where the treſpaſs is jointly charged 
on both defendants, and the verdi& fiads 


Faſter Term, 2. Jac. 2. In B. R. 
* But notwithſtanding this opinion, judgment was afterwards 


afterwards aſſeſo ſeveral damages 3 and © 
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Route 
aganft 


STRzODEC 


Noke v. Ingram, t. Wilf, 89. that 


where two defendants fever in plead- 
and the one pleads a 


bankruptcy, 


the plainudf may cater a nolle proſequi as 
to him, and fill proceed to final judg 
ment, and execution againſt the other, 


Dougl. 169. notis.—Sece alſo Parker wv. 


Laurance, 1. Hob. 70 Stowley 9. 
Eveley, 1. Hob. 180. Walſh v. Biſhop, 


Cro. Car. 239. 243+ 3 Weller v. Goyton, - 
Clarke, 


1. Burr, 353, ; Rex v. Cowp, 
617.3 Powsl v. White, Douagl. 169. z 
Roſe v. Bowler, H. Bl, Rep. 108. f 
Drummond v. Dorant, 4. Term Rep. 


Peak againſt Meker. Ciuſe 63. 
ACTION ON THE CASE FOR WORDS.—The plaintiff de- To fay of « 
clared, that he was a merchant, and bred up in the church of , He 
England; and that vhen the preſent king came to the crown, the . papift dey, 
faid plaintiff made a bonhre at his door in the city of London, and « and a pitiful 
the defendant then ſpoke of him theſe words, for which he now * feilow,” is ge- 
brought this action: © He“ (innuends the plaintiff) © is a rogue, nabe. - 
« 2 papiſt dog, and a pitiful fellow, and never a rogue in town 2 . 
© has a bonfre before his door but he:“ the plaintiff had a ver- 8 N 
dict, and five hundred pounds damages were given.— A writ of *'T: © | 


error was brought. But1T WAs ADJUDGED Wi argument, that 3 6x 28, 
the words were actionable. | © 2 Show. 14% 
250. 8. Mod. 283. 1. Com, Dig. 181. Ld. Ray. $12, 
Joyner againſt Pritchard. Caſe 64. 
Nac rio was brought upon the ſtatute of Rich. 2. c. 15, H= declaration 
A for proſecuting of a cauſe in the admiralty court which 45 — 1 ky _ 


ariſe upon the land. —It was tried before THE CHIEF JUSTICE in fa. fait ela 
London, and a verdict for the plaintiff, de 1, 
it ſhall be in- 


Ma. TromysoNn moved in arreſt of judgm 


RS 
3 N 394 . 
| Crrta, Theſe words © adbuc froſequitur” muſt refer to the 14. Ray. 0 
time of ſuing forth this original; like the caſe of a covenant for > . 
uiet enjoyment, and a breach aſſigned, that the defendant built a 
ed, whereby he hindered the plaintiff that he could not enjoy it 


hucuſque, 
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Jorxz= bucyſque, which word muſt refer to the time of the action brought 
* and not afterwards. . 
[1040 enen 


Caſe 65. | »The King againſt 
An indiment A N tror marion was againſt the defendant for 
— forgery, ſetting ſorth, that the defendant being a man of ill 


acertaio writing fame, &c. and contriving to cheat one A. did forge quoddam ſeri 
„ by tum, dated the 16th 2 October, in the 25 1681, — 


obligatory 
which 4. was in ſe ſeriptum obligatorium per quod quidem ſcriptum obligatorium 
— agony: £ 4. ebligates by pred. defend. in quadraginta libris, &c— 


| bond be forged, S was 


L. could not be And afterwards thi 


2 A was taken in arreſt of j 


That the fact all in the information was a contradiction of 

Fitzg. 20%, itſelf; how could 4. be bound when the bond was  forged?— 
be 747. SECONDLY, It is not ſet forth what that ſcriptum obligator ium was, 
go. 1144. Whether it was ſcriptum ſigillatum or not. 

— ng ___ Cur1a. The defendant is ay gee of the egg of a 
| — La Rap writing, in which was contained g criptum oblagatorium, 
931-1463, and that may be a true bond. | | 

— Jud was arreſted 

Caſe 66. Memorandum. | 
Powns mad N Tueſday April the 25th Six THOMAS Powis, of Lin- 
2 O — was made Sollicitur General, in the place of Mx. 
of Fixcx. Fincn, and was called within the bar. Bos 

| Caſe 67. Hanchet againſt Thelwal. | 

A teftztor bav- JP JECTMENT.—A fpecial verdi& was found, in which the 
22 2 caſe aroſe upon the conſtruction of the words in a will. 


deviſeshishouſes The teſtator, being ſeiſed in fee, had iſſue two ſons and four 
to one of his daughters: he made his will, and deviſed his eſtate (being in houſes) 


on 3 by theſe words: ITEM, I give and bequeath to my fon Nichole: 
decesſe, then I give my eſtate to my four daughters, ſhare and ſhare alike ; and if any of them 
dic before marriage, then her part to the reſt jurviving ; and if all my ſons and daughters die 
without iffve, then I give my aid hovſes to my fitter and ber heirs,” On the death of abe fon without 


- ifue, the four daughters are texants in commen ; and therefore if one marry and die, leaving iſſue 3 


fon, ſuch ſon ſhall come in for his fourth part of the eſtate.— Ray. 452, Skin. 17. 2. Jones, 172+ 
2. Show. 136, Pollexf. 434. 2. Vern. 545. 3. Mod. 263. 9. Mod. 57, 10. Mod. 181, 
376. 402. 419. 12. Mod. 44. 52. 278. 283. 592. 2. Vern. 449, $36. 545. Gilb. Eq. Rep. 
39. J. 216. 138. Fitz. 23. 104- 112. 117, 314+ Caſes T. T. 262. Stra. 529. $02. 849. 
2. Ld. Ray. 204. 568. 2. Ld. Ray. $73. 1440. Comyns, 82. 392+ 642. 3. Peer, Was. 178, 
2. Bl. Com. 192, Cowper, 257. 309. 352. 3. Brown's Caſes Chan, 25. 


« Price 
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« Price my houſes in We/iminfter ; and if it pleaſe God to take 
ou 7 then I 258 my eſtate to my four dau 

« (naming them), ſhare and ſhare alike ; and if it pleaſe God to 
« take away any of my ſaid daughters before marriage, then I 
« give her or ir part to the reſt ſurviving ; and if all my ſons 
« and daughters die without iſſue, then I give my ſaid houſes to 
« my ſiſter Anne Warner, and her heirs.” Nicholas Prics en- 
Ris — died without iflue; then the four ſiſters entered; and 
Margaret the eldeſt married The/wah, and died, leaving iſſue a ſon, 
who was the leſſor of the plaintiff, who inſiſted upon his title to a 
fourth part of the houſes. X 


The queſtion was, What eſtate the daughters took by this 


will, whether joint e/tates for life, or ſeveral remainders in tail? 
If only joint clays for life, then the plaintiff, as heir to his mo- 
ther, will not be entitled to fourth part; if ſeveral remainders in 
tail, then the father will have it during his life, as tenant by the 
courteſy. 

This caſe was this Term by Mx. PolLExTEN for the 
plaintiff; and in Hilary Term following by counſel far the de- 
fendant, * e 1 - 

The plaintiff's counſel inſiſted, that they took joint eſtates for 
life, and this ſeemed to be the intent of the teſtator, by the words 
in his will Ca), the firſt clauſe whereof was, I give and bequeath 


« my houſes in J/e/tminfler to Nicholas Price? now by theſe 


an eſtate for life only paſſed to him, and not an inheritance, 
for there was nothing to be done, or any thing to be paid out of 
it. The next clauſe. is, If it pleaſe God to take away my fon, 
« then I. give my eſtate to my four daughters, ſhare and ſhare 
« alixe.” Now theſe words cannot give the daughters a fee- 
ſimple by any intendment whatſoever ; but if any word in this 
clauſe ſeems to admit of ſuch a conſtruction, it muſt be the word 
« eſtate,” which ſometimes ſigniſtes the land itſelf, and ſometimes 
the eſtate in the land. But here the word © eſtate” cannot create 
a fee-ſimple, becauſe the teſtator gave his daughters that eſtate 
which he had given to his ſon before, and that was only for 
life. Then follow the words © ſhare and ſhare alike ;” and that 


only makes them tenants in common. The next clauſe is, „If 


it pleaſe God to take away any of my ſaid daughters before mar- 
Triage, then I give her or their part to the reſt ſurviving (6).” 
Theſe words, as they are penned, can have no influence upon the 


(a) See Reeves v. Winnington, ante, ſhare and ſhare alike; it was held, that 
45: although the words * equally to be di- 
(5) See the caſe of Armſtrong wv. © vided,” and *©* ſhare and ſhare alike,” 
Eleridge, 3. Brown's Cafes Chan. 215. are in general conſtrued in a will to 
where a teſtator gave a reſidue to truſtees create a tenancy in common, yet that 
to pay the intereſt to four perſons for here the conrext ſhewed a jointenancy 
life, equally between them, ſhare and to be intended ; and therefore, two of the 
ſhare alike ; and. aſter the deceaſe of the children being dead, it was decreed, that 
ſervivor, then to divide the principal to the whole ſhould go to the other two by 
and among all and every their children, ſuryivorthip. 3 
K 
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nber caſe. Then follows the laſt clauſe, « and if all my ſons und 
„ daughters die without iſſue, then I give, &c.” e words 
Fmitwal. create no eftate tail in the daughters; for the teſtator having tue 
®f x06 J and four daughters, it cannot be * collected by theſe words 
how they ſhall take, and by conſequence it cannot be an eſtate 
tail by implication. Now ſuppoſe one of the daughters ſhould 
die without iſſue, it is uncertain who ſhall have her part; and 
therefore, there being no appointment in what order this eftate ſhall 
go, it cannot be an eſtate tail; and to maintain this opinion this 
caſe was cited (a) One Collier was ſeiſed in fee of three 
and had iſſue three ſons, John, Robert, and Richard; he deviſed 
to each of them a houfe in fee, proviſo if all his children die 
without ifſue of their bodies, then the houſes to be to his wife. 
The two eldeſt fons died without iſſue, the younger had iſſue a 
daughter, who married the leſſor of the plaintiff, The queſtion 
was, Whether by the death of the eldeſt ſon without iflue, there 
495 523- was a croſs remainder to Richard, and the heirs of his body; or 
wy 5k whether the wife ſhall take immediately, or expect till after the 
death of all the ſons without iſſue ? And it was adjudged, that the 
wife ſhall take immediately, and that there were no croſs remain- 
ders, nor any eftate by implication, becauſe it was a deviſe to 
r So that if no eſtate tail 
ariſes to the daughters in this caſe by implication, then it is no 
more than a deviſe to his iſſue (b), which extends to them all, and 
gives only an eſtate for life. bn? 


For the defendant it was that the ſons and daughters 
have an eftate tail by implication. It was agreed that Nicholas 
had only an eſtate for life, and that the word © eftate” in this caſe 
means the houſes, and not the intereſt in them. It is true, there 
is no expreſs limitation of eſtate to them, but there is an 
expreſs determination of it. "Mow if this be not an eſtate tail 
implication, then the words © dying without iffue” are void. 
deviſe to his ſon, and if he die not having a ſon, then it is deviſed 
over, this is an eftate tail in remainder (c). It cannot be a doubt 
who ſhall take firſt ; for the daughters ſhall take it, and after them, 
as it is moſt natural, the eldeſt fon ; for where there is the ſame 
proximity of blood, the eſtate ſhall go to the eldeſt (4). As for 
inſtance (e), one Chapman being ſeiſed in fee of two houſes, and 
having three brothers, deviſed the houſe which A. dwelt in, to 
his ſaid three brothers; and the houſe in which his brother Thomas 
*[ 107 Chapman did dwell, he deviſed to the ſaid “ Thomas, paying ſo 

; much, &c. or xlſe to remain to the family of the teſtator, provided 
tat the houſes be not ſold, but go to the next of the males, and 


(a) Gilbert v. Witry, Cro. Jac. 655. 1. Eq. Abr. 212. 2. Ander. 134. 
1. Eq. Abr. 190. 2. Roll. Rep. 281. 1. Vent. 229, Gecdb, 302. i 
and fre the caſe of Rundale v. Eeley, () Newton v. Barnaruine, Moor, 127. 
Carter, 173 where this caſe is cited as (4) Dyer, 333. 
good law, See alſo Dyer, 330. Bend- (e) Ste the caſe of Counden v. 
Lw, 242+. 1. Roll, Abr. $39. Clarke, Hob. 29. 1. Eq. Abr. 213. 

(%) Taylor v. Shaw, Cro. Eliz. 742. Moor, 860. 'P 6 8 
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the blood of the males; Thomas died without ifſue ; the eldeſt of Havonrey 
the two wg brothers had iſſue a daughter, and died: the . 
ueſtion was, Whether that daughter or the youngeſt brother of — 
1 teſtator ſhould have the houſe ? It was adjudged, that the 
daughter ſhould have it in tail : for the proviſo that the houſes 
be not ſold, &c. made it a tail; and the words © to remain tothe 
« family” muſt be intended to the eldeſt. If this be not an 
eſtate tail, then the deviſe over to Anne Warner is void. As to 
the caſe of Gilbert v. Witty (a), that moves upon another rea- 
ſon; for there every one took by a diſtin and ſeparate limita- 
tion. | 
Cura. In that caſe all the eſtate was limited diſtinctly to the 
three ſons; but in this it is otherwiſe, for the teſtator had two 
ſons, and no eſtate was limited to one of them before; then he 
ſaith, & If all my ſons and daughters die without iſſue, then, &c.”? 
and thus the caſes differ, which creates the difficulty. But no 
reaſon can be given why this Court ſhould not conſtrue wills ac- 
cording to the rules of common law, where an eftate by implica- 
tion is ſo uncertain ; for when men are ſick, and yet have a diſpoſi 
power left, they uſually write nonſenſe, and the Judges m — 
their brains to find out what is intended. This cannot be an ate 
tail in the daughters, and therefore the heir muſt come in for his 
fourth part. * f 


Judgment for the plaintiff. 


(a) 1. Eq. Abr. 190. 2. Roll. Rep. 173. where this caſe is cited, and admit · 
281. Cro. Jac. 655,—Sce alſo Carter, ted to be law, 


Dixon againſt Robinſon. Caſe 58. 


Tuns was a ſpecial iſſue, directed out of chancery, and tried Eibe ting gu 


this day at the bar by a Middleſex jury. NY 


The queſtion was, Whether ballivus, probi homines, et 1 e 
burgi de ANDOVER in Hampſhire 1 to keep 22 TS he 
Weyhill in any one place where they pleaſe ? the bill being exhi- held in a to. 
bited to confine the fair to a particular place; which fair was be. may keep it 
granted to them by charter from Queen Elizabeth, - 9 = 


They who would have it confined to a certain place in 
evidence, that the hoſpitaller of Ewelme, in Gra was ; [ 108 J 
ſeiſed in fee of the manor of Rambridge, within which manor the 2. Inſt. 46. 
place was where the fair was always kept, and that the parſon Poit- 127- 
of Andover had glebe there: that this place was called Meybill, 2. Ne. Abr. 
and that the profits did ariſe by piccage and ſtallage, to the yearly 19. Mod. 455. 
value of two hundred pounds: that it was an ancient fair held 2. Bac. Abr. 
there by preſcription before the town of Andover had a charter: 4386, 457. 
that upon the late ſurrender of charters, the town of Andover did *: Id. Ra. 
likewiſe ſurrender and took a new charter, in which liberty was 
given to them to keep this fair in what place they would: that 

both 
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both the hoſpitaller and parſon petitioned the king in council, and 
obtained an order to try the fair ought to be kept, which 
was tried accordingly at the exchequer bar, and a verdi& for the 
HERBERT, Chief Fuftice. If the fair belong to Andover, 
may chuſe ao fre will keep it at any — and that — 
create another queſtion, Whether they may not forfeit this fran- 
chiſe by difuſe ? But certainly if the place be not limited by the 
king's grant, they may keep it where they pleaſe, ot rather where 
they can moſt conveniently, and if it be fo limited, they may keep 
it in what part of ſuch place they will. | 


Caſe 69. Dawling againſ? Venman. 


An ation will A N acTION ON THE CASE was brought againſt the defendant, 
3 9 A for making a ſcandalous affidavit in — in which were 
>Mdavit taken theſe words: © Mr. Dawling is a rogue and a knave, and I will 
— n 
chancery, in a Cc in the pillory. Upon not guilty pleaded, there was a verdict 
cate re 4" — and damages entire, ; 

S. C. 2. Show, It was moved in arreſt of judgment, For that the truth of an 


446. + * oath ſhall not be liable to a trial in an action on the caſe ; for the 
1. Roll. Ab. 35. law intends every oath to be true. Before the ſtatute of Hen. 7. 
Cro, Eliz. 521. c. 3. which gives power to examine perjury, there was not any 
2 in puniſhment at the common law for a falſe oath made by any wit- 
— ler 179. neſs; and therefore an action will not lie for a ſcandalous vit. 
Owen, 258. 

Poph. 4 Adjournatur (a). 

Hard. 221, I. Leon. 107. 1. Com. Dig. 172, 7. Bac. Abr. 67. 2. Peer. Wms. 406. 


() In S. C. 2. Show. 446. it is ſaĩd, authorities. See alſo the caſe of Cox v. 
that the judgment was arreſted, becauſe Smith, x. Lev. 119. which ſeems to 
an action will not lie for a falſe oath in admit, that an action will not lie for 
chancery, &c.; and the caſe of Eyres v. taking a falſe oath, unlefs it be the cauſe. 
Sedgwick, Cro. Jac. 601. and Harding of ſpeciu! damage. 


T Yb on are referred to as 


Caſe 70, * Anonymous. 
_ * AN ac rio of affault and battery and falſe impriſonment was 
3 brought againſt four defendants : the plaintiff had judgment, 
Acbaste we and they brought a writ of error. 
def d Tube plaintiff in the action pleaded the releaſe of one of them, 
ſued jointly and and to this plea all four jointly demur. 
en Go l Trax Court was of opinion, that judgment might be given ſe- | 
Poſt, 1335. verally; for they being compelled by law oo jos in a writ of error, 
2. Roll. Abr. 412. Cro. Jac. 117. 10. Mod. 163. 11, Mod. 254. 12, Mod. 86. 96. 301. 657 · 
Ld. . 341+ 2+ Ld, Ray. 1387. LO Com, Dig. Fleader (3. B. 19+). 


4 
the 


Eaſter Term, 2. Jac. 2. In B. R. 


EF ANOXY MOUn, 


But where divers are to recover in the perſonalty, the rel 

one is a bar to all ; but it is not fo in point of diſcharge (6). If 
two co-parceners make a leaſe of a houſe, and the rent is in ar- 
rear, and one of them bring the action and recover, the 148. 
ment ſhall be arreſted, becauſe one alone hath recovered in d 
for a moiety, when both ought to join (c). But it is agreed that 
if one tenant in common make a leaſe rendering rent, which after- 
wards is in arrear, they muſt join in an action of debt (d), becauſe 
it favours of the perſonalty, But it is otherwiſe in caſe of the 
realty. | | 


(e) 1, Ld. Ray. 244. ' (e) Bur fee 1. Mod, 10s. 
(5) Ruddock's Caſe, 6, Co. 25. (4) Lit. ſeQ. 316. 
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TRINITY TERM, 


The Second of James the Second, 
IN 


The King's Bench. 


Sir Edward Herbert, Kut. Chief Juſtice, 

Sir Francis Wythens, Kut. 

Sir Richard Holloway, Kut. Juſtices. 

Sir Robert Wright, Kt. 4 
Sir Robert Sawyer, Kut. Attorney General, 

Sir Thomas Powis, Kut. Solicitor General, 


— amen, _ 


tionem Bille. The defendant pleaded not guilty, infra aud the ſtatute 
ſex anner (a). The plaintiff replied, that the writ was fued * — 
ry gives 


entire damages given. 8. c. 2. Show. 
N : . . "LT n 493- 

Ma. PoLLExFEs moved two exceptions in arreſt of judgment, 3 Cenb. PE 
2, Roll. Abr. 549. 1. Sid, 283. 1. Vent, 104, 264. 2. Roll. Rep. 135. 2. Salk. 420, 
$, Mod. 78. 171. 9. Mud. 32. 10. Mod. 38. 104. 206. 273. 204+ 313. 12. Mod. 127. 131. 663. 
1. Vern. 73. 256. 456. 2. Vern. 235. 540. 695, Prec. Ch. 518. Gilb. E. R. 47. 224- 


Fitzg. 31. 1. Ld. Ray. 383. 2. Ld. Ray. 1099. 1. Peer. Wms. 742. 2. Peer, Wins. 144+ 373+ 
3. Peer, Wms. 143 · 287. 309. 5 Com. Dig. 66 Pleader** (3- M. 10 ). 


(a) By 21. Fac. T. c. 16. f. 3. AU aſſault and battery the defendant pleaded 
actions of treſpaſs, of aſſault, battery, not guilty infra ſex anno, by miſtake, 
wounding. impriſonment, or any of Tux Coder aftcr argument, on de- 
them, Mall be ſued within four years murrer, held it a bad plea; for there is 
next aſter the cauſe of ſuch actions no ſuch plea at common law ; and the 
or ſuit, and not aſter.” And in the directions ofthe ſtatu:e muſt be purſued, 
caſe of Blackmore o. Tidderley, 2. Salk. S. C. 6. Mod. 240. . 

423- where to an ation of weſpaſs of | 
Vor. III. I FigsTz 


Ti? 23 8 


*[ 111] Trinity Term, 2. Jac. 2. In B. R. 


Arvzivex Finsr, That a verdict cannot help what appears to be other. 
againſt. wiſe upon the face of the record. Now here the plaintiff de. 

Doors. Cares, that he was impriſoned the tenth of Auguſt, 24. Car, 2 
which is thirteen years ſince; and being one entire treſpaſs, the 

iſſue is found as laid in the declaration; which cannot be for ſo 

many years between the cauſe of action and bringing of the writ, 

for if a treſpaſs be continued ſeveral years, the plaintiff muſt ſue 

only for the laſt ſix years, for which he hath a complete cauſe of 

8 action; but when thoſe are expired, he is barred by the ſtatute, 


' SECONDLY, When the plaintiff has any cauſe of action, then 
the ſtatute of Limitations begins; as in an action on the caſe for 
words, if they be actionable in themſelves without alledging ſpe- 
cial damages, the plaintiff will recover damages from the time of 
the ſpeaking, and not according to what loſs may follow (a). 50 
in trover and converſion, when there is a cauſe of action veſted, 
and the goods continue in the fame poſſeſſion for ſeven years after. 
wards; in ſuch caſe it is the firſt converſion which entitles the 
plaintiff to an action. So in the caſe at bar, though this be a con- 
tinued impriſonment, yet ſo much as was before the writ brought 
is barred by the ſtatute. 


THOMPSON, contra. The verdict is good, for the jury rejed 
the beginning of the treſpaſs, and give damages only for that which 
falls within the fix years; and this may be done becauſe it is laid 
wſque exhibitionem billz. If the defendant had pleaded not guilt 

generally, then damages muſt be for the thirteen though 

e plaintiff on his own ſhewing had brought his action for a thing 

done beyond the time limited by the ſtatute ; but having pleaded 
« not guilty at 4 within ſix years,“ if the verdict find 
kita galley within time, it is againſt him ( . 

' _ SECoNDLY, As to the objection, that the cauſe of ation wile 
beyond fix years, though it do a ſo in the declaration, yet 
that doth not exclude plaintiff, for there might have been 
proceſs out before, or he might be diſabled by an outlawry, which 
may be now reverſed ; or he might be in priſon and newly diſ- 
charged; from which time he hath fix years to begin his action; 
for being under either of theſe circumſtances, the — does not 
hurt him. 

Cura. If an action of falſe impriſonment be brought for ſe- 
ven years, and the jury find the defendant guilty but for two days, 

[112 Jitis a treſpaſs within the declaration. * I his ſlatute relates to: 

iſtinct and not to a continued act, for after fix years it will be 

. * difficult to prove a treſpaſs; many accidents may happen within 

Apfley, 2. Salk. Mat time, as the death, or removal of witneſſes, &c. 


85 Judgment was given for the plaintiff. 

(a) Saunders v. Edwards, 1. Sid. 160, ; Stile v. Finch, Cro. Car. 381. 

95. Hawkins v. Bilbead, Cro. Car. 494; 
-(5) See Thurſiy v. Warren, Cro. Car. ö 
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Trinity Term, 2. Jac.2. In B. R. | 
Dobſon agdinſt Thorniſtone. Caſe 72. 


or far. 


| inti i inſt To ſay of a buſ-. 
1 mY Ia Ae —— 249% ay of a buſ- 


the defendant for theſe words: « He owes more 


mer, He owes 


« he is worth; he is run away; and is broke: and he had a 4 more 
verdict. dan he is 
It was moved now in arreſt of judgment, that the words being , *2 be is 


ſpoken of a farmer, are not actionable. To fay that a gentleman is « — 
« 2 cozener, a bankrupt, and has got an occupation to deceive tionable, - 
« men,” though he uſed to buy and ſell, yet, being no merchant, Poſt. 255. 
it was the better opinion of the Court, that the words were not J. Roll. Ab. 61 
actionable (a). So to ſay of 4 farmer, that he is © a whoreſon 2. Sid. 424. 4 
« t and it not appearing that he got his living 1. Lev. 276. , 
by buying and ſelling, or that the words were ſpoken of him re- Cre, Car. 472, 
lating to his occupation, it is not actionable (5). For it muſt not Ray. 184.207. 
only appear that the plaintiff hath a trade (c), but that he gets his Gro. for. 578. 
living by it (4), otherwiſe the words ſpoken of him will not bear 1. Ld. Ray. | 
an action. "3 | ; 8 r 
But THE CourT held the words to be actionable: the like 1477. 1680. 
judgment was given in the caſe of à carpenter, in Michaelmas 
Term 3. Jac. 2. for words, viz. « He is broke and run away.” 


(«) Hilary Term, 28. Elis. in B. K. (e) Hawkios v. Cates, Hott. 49. 
Godbolt, 10. | (d) Emmerſon's Caſe, 1. Sid. 299. 
(5) Phillips v. Phillips, Styles, 420. 5 


Anonymous. Gs 73. 8 


OTA. Judgment was given upon a demurrer, and a writ of The omiſſion of 
enquiry was awarded; and in the entry thereof upon Tax We words, p- 
ROLL the words © per ſacramentum duodecim proborum et legalium ,, . of 


hominum”” were left out. | | Who 1 2 
The queſtion was, Whether it ſhould be amended ? Moy To ba | 


It was ſaid, that @ capiatur for a miſericordia ſhall be amended 12 on 7x 
upon the new ſtatute 16. & > og 2. c. 8. of Jeofails, after a ver- 2 
d;#, but whether upon a demurrer, it was doubted. In a quo ment on der- 
warrants judgment was entered by diſclaimer, by the conſent of all rc ;and without 


Poſt. 122. 


ies, and the words © virtute et prætextu 25 — payment of ot. 


geren. dat. 17. Jacobi, were written in the margin * of the 
bool by the then ATTORNEY GENERAL ; but, by reaſon of a Laake 


croſs them, the clerk omitted them in engroſſing 22 But, 1. Roll. Abe. 


upon a motion, the Court held this amendable at t common law. 2g. 
Cura. The error is only a miſ- entry of the writ of enquiry; 2. *%: 7% 
and it is amendable without payment of coſts. an gran 


Cro, Eliz, 609. 2. Saund, 289. Stra. 313. 684. 1077, 2. Ld. Ray. 21207. 1887 
12, Mod. 370. 435+ $50. 10. Mod, 68. 32. 270. f. Mod. 234. 4 Company, 449. 
1. Com. Dig. 33%, 336. Andr. 362. Fitzg, 262. 268. 1, Term Rep. 783. | 
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28 2 114 ] tor who waſtes the teſtator's goods ought to be charged. The 


* 


Trinity Term, 2. Jac. 2. In B. R? 
Aver vu-vs. Mx. As rox, the Secondary, ſaid, that coſts were never paid in 


this court upon ſuch amendments, nor in the common pleas 
my lord ChIET JusTice VauHAx's time; but chat he altered 
the practice, and made the rule, that if you amend after a writ of 


error brought, you muſt pay co/fs. 


"CR YÞ 24 Holcomb againſt Petit. | 
Theexecutoror A DEVASTAVIT was brought againſt an adminiftrater of 
070 Haan A a rightful executor : He — 7 8 — and 
tor or admini- there was a demurter. | 
8 - The queſtion was upon the ſtatute of 30. Car. 2. c. 7. (a) the 
Car. 3. c. 7. be title whereof is, © An act to enable creditors to recover their debts 
chat ged upon. a © of the executors and adminiſtrators of executors in their own 
2 <em> « 2rong,” Which is introductory of a new law, and charges thoſe 
iſtate who were not chargeable before at the common law ; but it ena, 
„ * Thatall and every the executors and adminiſtrators of any per- 
2. Lev. fro. « fon or perſons ho as executor or executors in his or their own 
Ig ul 241. Wrong, or admini.trators, ſhall waſte or convert any goods, 
2. Mod. 293. © chattcls, eſtate, or aſſets of any perſon deceaſed, to ches own 
2. Lon. 188. © uſe, ſhall be liable and chargeable in the ſame manner as ther 


2 Vent. 40. « teſtator or inteſtate would have been if they had been living,” 


1. Vent. 23%. 
z. Ch. Caf. 217. * GoLD held, that he ſhall not be charged; for where an act a 
_ 4... iament charges an executor, in ſuch caſe an adminiſtrator ſhall 
552. 4:6. de likewiſe charged; but if an adminiſtrator be charged, that ſhall 
2. Term Rep. never extend to an executor. The rule is, d majori ad minus vala 
97. 597 argumentum, ſed non è contra; therefore the rightful executor ſhall 
= not be charged by this act, which only makes executors. of Exe» 

CUTORS de ſon tort liable. 4 


PoLLEXFEN contra. There can be no reaſon given why the 

act ſhould make an adminiſtrator of an adminiſtrator liable to: 

_ devaſiavit, and not an adminiſtrator of an EXECUTOR de ſon tor!, 
for the miſchief will be the ſame, and taerefore a rightful execu- 


recital of this act is large enough; the preamble is general, and 

the enacting clauſe expreſſes “ executors and adminiſtrators of 

« ExECUTORs de for tort;” but then it alſo mentions © admini- 

« ftrators,” but not fuch who are their ADMINISTRATORs & 

en tort. Now the word © adminiſtrator” is in itſelf a gener 

word, and extends to anyone who meddles with the perſonal eſtate, 

- fo that the preamble being general, and the act remedial, it is within 
the fame miſchief. aa 

Cura. The word & adminiſtrator is very comprehenſive; 

; for when an executor pleads, he fays plenꝰ adminiftravit. If i 

"rightful executor waſte the he is a kind of an ADMIN 

- *STRATOR de /on tort for abuſing the truſt. There is uo ſo- 


(«) Made perpetual by 4 & f. i. & Mary, c 24. . 12 


5, . 5 a 


Trinity Term, 2. Jac. 2. In B. R. 


periority between an executor or an adminiſtrator, for by this act Hoi e 
they are both equal in power as to the goods of the deceaſed. 


J t was given that the adminiſirator of the rightful exe- 


eutor be liable (a). | 


(a) By 4. & 5. Will, & Mary, c. 24. 


. 12. 17 13 RECITED, © That as it 


„ was dopbted whether the Rtatute 


« 30. Car, 2. c. 7. did extend to any 
« executor or adminiſtrator of any exe- 
« cutor or adminiftrator of right, who 
„ for want of privity in law were not 
«« before anſwerable, nor could be ſued 


. for the debts due from or by the firſt 


tt teſtator or inteſtate, notwithſtanding 
« that ſuch executor or adminiſtratot 
« had waſted the goods and eſtate of the 
« firſt teſtator or inteftate, or converted 
1 the ſame to bis own uſe; 17 18 
xSACTED, That all and every the ex- 
« ecutor or adminiftrator of ſuch execo - 


* waſte er convert to his own uſe goods, 
„ chat tele, or eftate, of bis teſtator or 
« jotcſtate, ſhall be liable and chargeable 
© in the ſame manner as his teſtator or 
te inteſtate might or ſhould have bern. 
Bot in the caſe of Hammond v. Gatliffe, 
Trinity Term, 12, Geo. 2. it is faid, 
1. Covny ſtrongly inclined, that zn 
executor de fog tort of an execntor de fon 


tort is pot liable for a de come 


mitted by the firtt ex:cutor de fon dere, 
either at the common law or by thee 
ftatures ; becauſe, by Pow! LL, Juffice, 
the ad only fays, that the rightfo}execu- 
ter or adminiftraroy of an_ exccurce 
de fon tort ſhall be Hiebl, &c. Andrews, 


254. See Rathurſt's Caſe, 2, Vent, 40. 


ax teſt 


Fri. 


. 


# tor or adminiſtrator of rig bt, who ſhall 


* : -Jenings againſi Hankeys. Caſe 75. 
V the ſtatute of 13. Car. 2. c. 10. it is enacted « That they who The informer 
« kill, courſe, hunt, or take away red or fallow 2 2 any — 2 ———— 
ground where deer are kept, &c. or are aiding therein, if con- —— . Ne 
« victed by confeſſion, or oath of one witneſs, before one juſtice of the penatry, 
of the peace, within fix months after the offence done, ſhall cannot bes h- 
tu forfeit twenty pounds, one moiety to the informer, the other eie age the 
« to the owner of the deer, to be levied by diſtreſs by warrant mort 
: 8 1. "= 


under the juſtice's hand (00). e 
The defendant was convicted by the oath of the informer. 2. Ld, Ray. 


bs 
Mx. Snowen moved that it might be quaſhed; becduſe the >. Vers. 317. 
Informer is not to be admitted as a witneſs, he being to have a ap oy 
moiety of the forfeiture, The parties to an uſurious contract ſhall '*: —_ 
not be admitted as an evidence to prove the uſury, becauſe he is a 7. 
teſtir in proprig cauſd, and by their oath may avoid their own 1. Sera. 326. 

bends eh SF Las 26h Land vi rr 


Ma. POLLEXFEN, contra. The ſtatute gives power to con- 128. 1181. 
vict by the oath of a credible witneſs, and ſuch is the informer, E 


5) But fee 9. Geo. 1. c. 22. the 
J. Geo. 1. c. 28, and the 16. Geo, 3. 
c. 30. 3 by which laſt ſtatute the 
T3. Car. 2. c. 10. is repealed, and other 
proviſions made upon this ſubject. 
Groans P.C, 189. and Caſes in Crown 


| 0 12. Co. 68, 2. Rol. Abr. 685. 


—See alſo Co. Lit. 6. 2. Ray, 197. 


1. Vent. 49. Hard. 331. 1 Salk. 
285. 1. Stra. 498. 633. 2. Stra. 2043. 
3. Will. 262. 1. Hawk. P. C. 533, 
2. Hawk. P. C. 610. and the caſes of 
Abraham v. Bunn, 4. Burr. 2246. and 


Fitzroy v. Gwillim, 1. Tem Rep. 153. 


1 It 
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To debton bond FYEBT UPon A BOND againſt an adminiſtrator, who 


9 115] Trinity Term, 2. Jac. 2. In B. R. 


Im lt js not a material objection to ſay, that the informer ſhall no 
be a witneſs becauſe he hath a moicty of the forfeiture, for in caſ 
Hazz#7* «the like nature the informer is always a good witneſs. As upon 
the ſtatute for ſuppreſſing of conventicles the informer is a good 
witneſs, and yet he hath part of the penalty; for otherwiſe tha 
act would be of little force; for if he who ſees the people met toge. 

ther be not a good witneſs, nobody elſe can. | 
Cvr1a. In the ſtatute of Robberies a man ſwears for himſelf 
. becauſe there can be no other witneſs ; he is a good witneſs (a), 


(] Bat ſee the caſe of Rex v. Stone, the argument. S. C. 1. Seſf. Caſes, 318, 
where a conviction on this ſtature for See Rex v. Piercy, Andr. 18. ; Rex . 
killing fallow deer was quaſhed, becauſe Tilly, Stra. 316. Caf, T. Hardy, 
_ the informer was the witne's ; and it 190. to the ſame eſſect ; and Rex o, 
was ſaid, that divers convictions had Blaney, Andr. 240. where a conwctien 
been quaſhed for the ſame reaſon beſore, founded on the evidence of the informer 
3. Ld. Ray, 1545. ; and it appears by only was quaſhed, and the above cafe 
another report of the ſame caſe, that this denied to be law, See alſo Boſcawen on 

_ caſe of Jennings v. Hankey was cited in Convictions, 6g, . 


Caſe 76. | Harman againſt Harman. 
RIS. - Trinity Term, 1. Fac. 2. Roll 181. 


. - 


an executor may « fully adminiſtered,” and that he had not notice of this boyd 


| plead irre before ſuch à day; and a ſpecial verdict was found. 


recovered on 2 
fimple contract; 


for unleſshehad The queſtion was, Whether notice is neceſſary to be given of 


msticeofthebond debts of an inferior nature? 
it is no devaſia- bY 


vit to pay ſuch Taz Count ve no opinion. But Feed daz 
debt on 14 1 


ment upon a ſimple contract may be pl 
of debt upon a bond; and that it is no devaſlavit in an executor 


8.0. Comb. 35 to pay a debt upon ſuch a contract before a bond debt, of which 


8. C. . Show. | had no netice (b). So where an obligor did afterwards enter 


2 


"Lov. 114. into a recognizance in the nature of a ſtatute, and judgment wa 


5. Co. 83. againſt him upon the bond, and then he died ; his executrix paid 
Fir . the creditorupon the ſtatute, and the obligee brought a ſcare faciu 
1. Vern. 143 · upon the judgment on the bond debt, and ſhe 8 

18 not 


203-457" z of the recognizance; this was held a good plea (c), for 


— Mod Mod. Peer. W 5. 
| 10. Mod, 428. 495. . » 45+ 13+ 291. 15 7. 1. „Was. 29 
3 Was. 296. 447. 3. Peer, Wms. 223. 400. Caſes 52 217. . Stra. 407. 73% 
2. Stra. 1028. 1. Ld. Ray. 786. 2. Ld. Ray. 139 r. ich on Wills, 379. Bull. N. P. 178. 
3. Com, Dig, 1 pleader (2+ D. 9.) 1. Term Rep. 690. £ , 
(5) Vaugh. 94- a2 a 
(e) 3. Ander. 159. 1. Mod, 270 3. Lev. 114. 


Trinity Term, 2. Jac. 2. In B. R. 
out being acquainted therewith by his creditors, for ſhe is in no 


wiſe privy to his acts (a). 


(a) It is faid, S. C. Comb. 35. chat in 
Michaelmas Term 3. Fac. 2. it was 


adjudged for the plaintiff; but 8. C. Sawyer 


2. Show, 492. ſays, the caſe was 
adjourned. It ſeems, however, from 
both the reports, that Tas Cour were 
of opinion, that where the payment of a 
ſimple contract debt is compulſive, it is 
a good payment without notice, but not 
where the payment of ſuch a debt is 
voluntary, Therefore, in the caſe of 
Davis v. Markhouſe, an executor, to an 
action of debt on bond, pleaded 4 
judgment recovered againſt him on a 
ſimple contract debt, and upon demurrer 
tte plea was held good, Firzg. 76. ; 
for otherwiſe an obligee might ruin an 
executor by keeping the bond in his 


pocket; and he ought to give notice of it, 
S. C. Buller's N. P. 198, But in 
v. Mercer, 1. Term Rep. 690. 
where in debt on bond the defendant as 
adminiſtrator pleaded a judgment ocnſeſſed, 
on the preceding day, in a fimple con- 
tract, and did not aver that he had no 
notice of the plaintiff's demand, Txz 
Cova r were clearly of opinion, that the 
plea was bad; that it was directly 

to all the precedents on the ſubjeR ; and if 
permitted would overturn the whole order 
of adminiſtration ; for it would enable 
an adminiſtrator in many caſes to defeat 
a ſpecialty creditor, by confeſſing as many 
judgments as he pleaſed on fample con- 
tract debts. | 
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Anonymous. Caſe 77. 


The queſtion was, Whether the return of the commiſſioners, geponent made 
that the defendant made oath before — OG evidence oathbeforethera, 
to convict him of perjury, without their bei t in court to is not ſufficient 
prove him the very ſame perſon ? | , Bog, — 
 PezMBERTON, Serjeant, for the defendant, admitted that an infor- endant. 
mation wil lie in this caſe againſt him, but the commiſfioners muſt 10. Mod. 74. 
be here, or ſome other perſon, to prove that he was the perſon 198. 194- 
who made oath before them. The commiſfioners ſign the depo- 1 s. 
ſitions, and they ought to produce them ſo ſi to the Court, . 14. Ray, 
and prove it, for depoſitions are often ſuppreſſed by order of the 451. | 
Court. If a true copy of an affidavit made before the Chief 2. L4. Ry. 
Juſtice of this court be produced at a trial, it is not-ſufficient to 393-936. 122 
convict a man of perjury. This is not like the caſe of perjury cor — 
alligned in an anſwer in chancery taken in the country, for 


18. 


Michaelmas Term, 2. Jac. 2. In B. R. 


Axoxrors. is under the party's hand, but here is nothing under the defendant's 
hand; and therefore the commiſſioners ought to be in the court to 
prove him to be the man. 1 Fr 


*[ 117 ] * Taz Court were equally divided. 


Tae Chir Jus ric and Wy THENs, Fuftice, were of opinion 
that it was not evidence to convict the defendant of perjury: it 
might have been otherwiſe upon the return of a Maſter of Chen. 
cery, for he is upon his oath, and is therefore preſumed to make 
a good return; but commyſſroners are not upon oath ; they pen 
the depoſitions according to the beſt of their ſkill; and a man 
may call him ſelf by another name before them without any offence, 
The commiſhoners cannot be miſtaken in the oath, though 
may not know the perſon ; for this Court may be ſo miſtaken in 
thoſe who make affidavits here, but not in the oath: if the com- 
miffioners, or the clerk to the commiſſion, had been here, they 
would have been good evidence. If an affidavit be made before 
a juſtice of the peace of a robbery, as enjoined by the ſtatute, if 
you will convict the perſon of perjury, you muſt prove the ſwear- 
ing of the athdayit (a). 


The AtToz- TEE ATTORNEY GENERAL, perceiving the opinion of the 
ron, Court, rather than the plaintiff ſhould be -non-ſuit becauſe no 


may enter a gelle 


proſegui aſter the Evidence could be given, offered to enter a nolle proſequr, which 
jury are ſworn. the Court faid could not be done, becauſe the jury were ſworn; 
Co. Lit. 139. but he inſiſted upon it, and faid-he-would-caule it to be entered. 
Hard. 504. Salk. 455. 11. Mod. 56. 12. Mod, 647, 10. Mod. 152. Id. Ray. 721. 
Cowp. 611. Deugi. 2 39+ ; ' \ 
(a) No return of commiſſioners, or of a 
maſter ia chancery, of the party's ſwear- 
jag, will be ſufficient, without ſome 
other proof of the identity of the perſon, to be the hand-writng of the deſendant, 
Bull: N. P. 239. ; but poſitive proof and the maſter in chancery proving that 
« that the defendant was ſworn, made by he ſubſcribed the jurat, as being 
any perfor: acquainted with him, is before him, is ſufficient proof 
ſufficient, Bull. N. P. 239. In perjury identity of the defendant, and 
in an anſwer in the exchequer, the an- fwore the anſwer, Rex v. 
ſwer was allowed to be read on proving 2. Burr, 1189. 1 
© " the hand of the baron and the d.fexdaxt, N 


_ — 


of 
that 


Cut 78. Sir John Knight's Caſe. 
An information AN INFORMATION was Exhibited againſt him by THE Ar- 
228 ToRNEY GENERAL, upon the ſtatute of 2. Edv. 3. c. 3. 
2 which prohibits © all perſons from coming with force and arms 
tote >. Edw. 3. before the kirg's juſtices, &c. and from going or riding armed 
c. 3. for goirg © in affray of peace, on pain to forfeit his armour, and ſuffer im- 
armed, to the 4 pxiſonment at the king's pleaſure.” This ftatute is confirmed 
terror, of che hy that of 20. Rich. 2. c. 1. with an addition of a farther puniſh- 


ers ment, which is to make a fine to the king. 

$ C. Comb. 38. 

40. Dilton, 130. F. N. B. 245. 2. Bull. 330. Cromp. 64.  Fitzg. 47. 65. 10. Mod. 121. 
337 288 4% 1. Ld. Ray. 347. 682. 2. Ld. Ray. 1039. 2. Stra. $28, . Hawk. P. C. 267. 


2. Nuk. F. C. 369. 


Michaelmas Term, 2. Jac. 2. In B. R. 


The information ſets forth, that the defendant did walk about 
the ſtreets armed 1 uns, and that he went into the church 
of St. Michael, in Bri of inthe time of divine ſervice, with a gun, 
to terrify the king's jects, contra formam flatuti. 

This caſe was tried at the bar, and the defendant was ac- 


quitted (a). 


2. Edw. —_—_—— — to eenily 
the king's ſubjeXts It is likewiſe a offence at the common 
law, as if the Bag were not able or willing to protect his ſubjects; 
un] Sorts BYE BE ITN law; and it 
having appointed a penalty this Court can infli@t no other 

Aba than what is therein dsl 1298 


(a) But on the motion of the attorney general he was bound to his good 


HILARY 


Sta Joun 
Knxicur's 
Cas. 


ww 


— - * a \ * 4 - . 5 
rr 


HILARY TERM, 
The Second and Third of James the Secondy 


I N . 
The King's Bench. | 
Sir Edward Herbert, Knt. Chief Juſtices 
Sir Francis Wythens, Kit. A 
Sir Richard Holloway, Kur. (Tuflicess. 
Sir Thomas Powell, Kit. 3 k 


Sir Robert Sawyer, Kut. Attorney General. . 
Sr Thomas Powis, Kz#. Solicitor General. 


...... — — 
Kingfton againf Herbert. Caſe 7% 
A COMMON Eco was ſuffered in the twenty-ſecand A feire fas 
A rr 
about five ſince to reverſe it, judgment was - 
r IH EY — 


It was now moved to ſet aſide that reverſal, becauſe there was dg oration, 
no ſcire facias againft the terre-tenants. * . ror of a = 

Ma. W1LLIAMS, who argued for the reverſal, ſaid, that the —_— 
want of a ſcire facias muſt be error, either in or in fa; it without all the 
cannot be error in law, for that muſt appear upon the record itſelf, parties interaſt. 
which it doth not here ; it cannot be error in fact, becauſe there 4 being in | 
is no neceſſity of ſuch a writ; it is only diſcretionary in the Court, grantiag of this 
and not ex neceſſitate juris (a). writ is diſcre- 

But on the other fide it was inſiſted, that the Court cannot pro- 
eced to examine errors before a ſcire facias is awarded to the terre. re. 
tenants, for they may have a matter to plead in bar to the writ ; as 908. en 
Poſt, 274. Cro. lac. 306. Carth. 111. K Dyer, 320. 311. Holt, 616. te. Mod. 

Ray. 12.56» 


43. 125. 179. 245. 436. 12. Mod. 407, 2. Cruiſe on Recov, Bac, 
Abr. 418, 1, Bur. 361. m * 


(«) SeerurYxan Books 27. Hen, 6, Cro, Car. 295, Cro. Ez, 896. Mocry 
135. 1. Lu. * 243, 3. Co. 13. $324» 2. Vent. 1 


- o 


a releaſes 


7 
K 


Kmcesvon a releaſe, &c. (a) and the party cannot be reſtored to all which be 


beer. 


Hilary Term, 2. & 3. Jac. 2. In B. R. 


| hath loſt by the ſuffering of the rec — * defendant 
— upon the 22 Facias. 8. hay 2 


Curx1a. The only queſtion is, Whether this judgment be 
well no INN > fear? ian; The 8 — 
that ce is ſo. n that ſuch 2 
ſeire factss i is not ex neceſſitate Juris, but only diſcreti it is 


HxzzzAT. 


re facias, but it is a, caution, which in a manner makes it 


for uite otherwiſe ; for it is not only a cautionary writ, as all other 


* 
| | (6) 22+. Burr, 363. , commen recovery ſhould not be exa- 
© (5) uns. c. Comb. 42. it is ſaid, mined before all the parties intereſied 
that the reverſal of the recovery was in ſupporting it are in court, Poſt, 
vacated, though the Court was of opinion, Pembroke's Caſe, Holt, 614. Skin. 
that-the awarding a ſcire faciat to the 4. Bac, Abr. 478. ' Salk. 40. 
derro-denants 2725. BOt ax aorafiyate, bus 6% Mod. 134.; but although. by 
It is, however, the courſe of the Court muff be a ſcire facias againſt the terre. 
to award ſcire facias againſt both the tenants, yet the omiſſion of it is only i- 
_ berre-lenant and the beir; Dyer, $21. regularity. Hall v. Woodcock, 1. 
W 360. \ 


Cale $0. © Baldwin againſt 1 


An en lies FVSBAND AND WIFE brought an action on the caſe for words 
— — of the wife.— The declaration was, that the defen- 
4 is & whore dant having ſome diſcourſe with another perſon, called the wife 
« the” is my Whore,” and faid that © ſhe was his whore; and concluded 
« whore;” and ad damnum ipſorum, c. The plaintiff had a verdict. . 


— ham It was now moved in arreſt of judgment, For that the 3 
wir may con- yore not actionable without e e ſpecial damage. 


| r adept oo, To 
3. Mod. 342, fay © He is rotted with the pox” is action: ble, without alledging 
370 Jpecal damage, becauſe the perſon by ſuch means will loſe the 
20. Mod. 162. communication and ſociety of his nniuhdodrs (e). As to the 
PE concluſion ad damnum i it is good, for if ſhe ſurvive the 
— = huſband the damages will go to her; and ſo are all the precedents (4), 


12. Mod. 106. (pra. The words are actionable. 


- _ 


- Stra.'61. 229. 666. „ zn. 1200, 1. Ld. Ray. 710. „ . Ray, 1004. zen. 
— 

(c) 1. Roll. Abr. 35. Moor, 10, (4) Cro. Jac. 473. 644. 2. Roll. 

Cro, Eliz. 582. 1. Sid. 61. 241, Rep. 250, 9g. Mod. 341. Comb. 134 

2. Mod. 196. 296, Cro. Jac. 473- 1. Salk. 114, 71. Sid. 387. Palm. 339. 

Cro. Car. 436. Galk. 693. Wn ay mon traced (2. A. 3.) 

2. Term Rep. 473 · 3- Bac. Abr. 581. 2 


Hilary Term, 2. & 3 Jac. 2. In B. R. 
- And rnakE JUSTICES were of opinion, that the concluſion of Basie 
the declaration was as it ought to be; which Wy THExs, Tuftice, againſt 
denied ; for if an inn-keeper's wife be called «K 2 cheat, and the Frowik. 
houſe loſe the trade, the huſband has an injury by the words 
ſpoken of his wife, but the declaration muſt e 
Sir Thomas Grantham's Caſe. Caſe 81. 


Hz bought a monſter in the Jadics, which was a man of that Eser neplegi» 
country, who had the perfect ſhape of a child growing out ey 
of his 1 ——ů all but the head. This man he _—_ — 
brought hither, and expoſed to the fight of the people for profit. his matter. 
Tit: Indian turned Chriſtian and was baptized, and was detained R 458. 
from his maſter. | 8 1. Sid. 210. 
The maſter brought a homine replegiands. | ; [ 121 J 
The ſheriff returned, that he had replevied the body, but did Return to 2 
not (ay, the body in which Sir Thomas claimed a property; where- . r. 
upon he was ordered to amend his return. 
And then THE Cour of Common Pleas bailed him. i 


Banſon againft Offley. Caſe 82, 


AN APPEAL OF MURDER was tried in Cambridgeſhire againſt On n appeal of 
three perſons ; and the count was, that © ailaulted the 

huſband of the appellant, and wounded him in Huntingdonſbire, of mortal wound, 

which wound he languiſhed and died in Cambridgeſhire, and that and that B. was 

Lippon and Martin were afliſting. BY preſent aiding 


Tux jun v found a ſpecial verdict, in which che fact appeared verdift-finding 
to be, that L.ippon gave the wound, and that Martin and Offley m —— 


THE FIRST EXCEPTION to this verdict was, That the count good. OY 
and the matter therein alledged muſt be certain, and fo likewiſe 
muſt the verdi&, otherwiſe no judgment can be given; but here 5- C. Comb. 45. 
the verdi finding that another perſon gave the ſtroke, and not mY 9 
that perſon againſt whom the appellant had declared, it is directly S. C. 3. 88k. 38. 
againſt her own ſhewing. | | Staunf. 47. 

Ploxd. 98. 

SECOND EXCEPTION. This fact was tried by a jury of Cam- 9. Co. 67. 

bridgeſhire, when it ought to have been tried by a jury of both 5. L. RA. 2t- 


Counties, 43- 3 — 
11 


THE CourT anſwered to the firſt exception, that it was of 1. Sk. 334. 
no force, and that the fame objection may be made to an indict- © fr. 
ment, where in an indictment if one give the ſtroke and another Hale, g. 
is abetting, they are both principally and equally guilty ; and an 292. 344. 
indictment ought to be as certain as a count in an appeal. — I 
Douglas 210. ; the caſe of Simms and Merrywether, cited in Royce's Caſe, 4. Burr, ra 
Coaheavers Cale, Caſes in Cruwn Law, 61. ; and the calc of 'Tayler v. Shaw, Caſes in Crown 


2 250. 
As 


- — 2 no Ty K I TOES vr, Fa _ i. 
* — +4 7 


- — „ „ re 


41. 57+ 
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An indifiment - As to THE SECOND EXCEPTION, it is a good trial by a jury 
or appeal of of ridgefbire alone, and this upon the ſtatute of 2. Kg 
mY — Edu. 6. c. 24. the words of which are, via. © Where any per. 
is given in one ſon, &c. ſhall hereafter be feloniouſly ſtricken in one county, and 
county, and the © die of the fame ſtroke in another county, that then an indict- 
party dies in « ment thereof found by the jurors of the county where the death 
another, may be cc ſhall happen, whether it be found before the coroner upon the 
u nn & fight of the body, or before the juſtices of the peace, or other 
fa which the © juſtices or commiſſioners who have authority to enquire 


6 Grath happened. Cc of ſuch offences, ſhall be as good and effectual in the law 2z 


A ſhall 

« die, or where ſuch indiftment ſhall be found.” It is true, 

Send. 63. that at the common law if a man had received a mortal wound 
in one county, and died in another, the wife or next heir had 
their election to bring an appeal in either county, but the trial 

Yew. ag muſt be by a jury of both counties. But now that miſchief is te- 

Cro. Car: 247. medied by this ſtatute, which doth not only provide that an appeal 
ſhall be brought in the county where N og but that it 
ſhall be proſecuted, which muſt be to the end ſuit. 


Adjournatur (a). | 


(a) The Court was clear on theſe ex- bot on other errors being mentioned, the 
veptions, and inclined to give judgment; caſe was adjourned. S. C. Comb. 45 
#43” | . 


Caſe 83. The King againſt Hinton and Brown. 


An indiQment AN INDICTMENT was brought againſt the defendants, in 
— _— forth, that a conventicle was held at a certain place, 
— what the that they © moved, perſuaded, and ſuborned”” a certain perſon to 
perjury was, {wear that ſeveral, men were then preſent, who really were, at that 
— time, at another place. They were found guilty ; and a writ of 
— was. <Tor was brought to reverſe the judgment. | 
e. The error affigned was, That the. indictment does not ſet forth 
. 4 that any oath was made, ſo thatit could not be ſubornation. There 
2. Roll. Abr. i a difference between perſuading a man to ſwear falſely and 
Yav. -3, fſubornation itſelf, for an indictment for ſubornation always con- 
Cto. Jac. 38. cludes contra formam flatutr. 

Cre, Car. 337. 


„Mod. 101. i 
— 8 CoxlA. It is not enough to ſay that a man ſuborned another 


Fitzg. 262. 266. to commit a perjury, but he muſt ſhew what perjury it is, which 


| x. $tra.70. 442. cannot be without an oath ; for an indictment cannot be framed 


1. Ld. Ray. for ſuch an offence, unleſs it appear that the thing was falſe which 
432. he was perſuaded to ſwear. The queſtion therefore is, If the 
6 — perſon had ſworn what the defendants had periuaded him to do 
* * 


1. Hawk. + C. Whether that had been perjury? There is a difference when a man 
25. ſwears a thing which is true in fact, and yet he doth not know it 


3. Bac? Abr. to be fo, and to ſwear a thing to be true which is really falſe; 


282 tze firſt is perjury before God, and the other is an offence of 


which the law takes nouce. 
; | But 


- „ © _ =» ro oc © ww 


a 4 -@ -@ 
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But the indictment was quaſhed, becauſe the words 
nentum duodecim proborum et legalium hominum were leit out. — — 


« borum et legalium bominum,"”*—2,, Roll. Abr. $2. 1. Keb. 629. Cro, Eliz. 751. Cro. Jac. 635. 
Poph, 202. 1. Lev. 203, 1. Sid. 106. 367. Ld, Ray. 592. 609. But fee 2. Hawk. P. C. 
ch. 25. f. 17. where it is ſaid, that the omiſſion of theſe words is no exception to an indictment 
found in the king's bench, or grand ſeffions, ot county palatine, and that it bath been often over · ruled 
a5 to indictments in other courts ; becauſe all men ſhall be intended to be bane? and lawful until the 


contrary appear. h 
Tay HELD, that if the return had been right upon the file, the Amendment, 
record ſhould be amended by it. Aids ul 
, : * [123 ] 
* Blaxton againſt Stone. Caſe 84. 
T* caſe was this: A man ſeiſed in fee, &c. hadiſſue two ſons; A deviſe of all 


he deviſed all his land to his eldeſt ſon, and if he die without 1. L 


ſon and bis heirs, 
and if be die 
. 


ſucra- Indictment 


heirs males, then to his other ſon in like manner. 


The queſtion was, Whether this was an eftate tail in 
eldeſt ſon ? 9 
Cura, It is plain the word © body,” which properly creates dend fon in 
in cſtate tail, is left out; but the intent of the teſtator may be pag ny 2 
collected out of his will, that he deſigned an eſtate tail; for with- eſtate in tail, 
out this deviſe it would have gone to his ſecond ſon, if the firſt had 5 C. Sig. RY 
died without iſſue. It is therefore an eſtate tail (a). / Cro. Car. 57. 
Vaugh. 270. 
Comyns, 92. 472 


* 


1. Roll, Rep. 399. 8. Mod. 59. 123. 263. Caſes T. T. 2. 2. Vern, 546. 
539. 542+ 1. Peer. Wms. 23. Stra. $02. 1. Ld. Ray. 204. 5368. 2, Ld. Ray. 87 3. 1440. 


Blanford and Pymock v. Applin, 


(a) S. C. Skin. 269. ſays, © It was 
« zdjudged an eftate-tail 3 but it was 
« not argued or defended by the other 
« fide, ideo pura. But the rule of 
law ſeems clearly ſettled, that when a 
teſtator deviſes to A. and his heirs” 
generally, it conveys an eſtate in fee ; 
but that if, in ſuch a deviſe, there be a 
lonitation over for want, or upon failure 
of, ſuch heirs, to any perſon who may be 
bis heir, the word © heirs” is reſtrained 
to © heirs of the body,“ and the deviſee 
takes only an eſtate tail, See Morgan v. 
Griffiths, Cowp. 234. Denn v. Shenton, 
Cowp. 410. ; Hodgſon v. Ambroſe, 
Dougl. 337. Dougl. 506, 507, notis; 
Goodright y, Durham, Dougl, 264 ; 


4+ Term Rep. 22. ; James v. Hay and 


Others, 4. Term Rep. 605. But where 
the teſtator deviſed to his ſon A. his heirs 
and affizns for ever, and if he die kawving 
#0 iſſue bebind bim then over, it was held, 
that A. took an eſtate in fee fp and 
that the limitation over was good by 
way of executory deviſe, Porter v. Bradley, 
3. Term Rep. 145. So alſo under a 
deviſe to A. and his heirs, but if he dis 
without ſettling or diſpofing of the ſame, 
or without iſſue, then over, A may 
ſettle the eſtate in his life-time, and defeat 
the limitation over, Beachcroft v. Broome, 
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* The King agaigſ William Beal. Caſe 85, 


Saturday, April 15, 1687. | 
R. ATTORNEY moved, that this Court would award ex- Execution of « 
ecution upon the defendant, who was a ſoldier, for de- on „ 
ſerting of his colours, and was condemned for the fame 2 * 
at the aſſiaes at Rea differen 


Mx. ATTORNEY then moved for a habeas corpus; and on Tueſ- moved into 
dcy April the 18th the ſoldier was brought to the bat, and Mk. king bench, 
ATTORNEY moved it again. 9 


But it was affirmed by HERBERT, Chi ies, ang} SR 
WyTHENs, Juſtice, that it ould not be done by law? for the pri- © fu. 
ſoner being condemned in Berks, and reprieved by the Judge toknow $- C. 2. Stow. 
the king's pleaſure, and now brought hither, cannot be ſent into ge. Cin 256. 
another county to be executed; it may be done in Middkſex by Cre. Jac. 495» 
the prerogative of this court which fits in that county, but no where Hutt. 21. 

1. Lev, 61. 


1. 8d. 72. 8. Mod. 94. 10. Mod, 2 12, Mod. 1 1. 3006. . Ld. Ray. 483. 
2. Hawk, P. C. 656. gy en 726. Oe " . * 


K 2 elle 


Faſter Term, 3. Jac. 2. In BR. © 


Tax Kine elſe but in the proper county where the trial and conviction wig 
ait So the priſoner was committed to the King's Bench, and record 
Wirzian of his tion was cot filed. * 


BAT. | 
s But it was the king's will, that this man ſhould be execute 
*[ 225 ] at Plymouth, where the garriſon was, that by this example other 

ſoldiers might be deterred from running from their colours, 


Sm RoserT WRricuT, who was made Chief Juſtice of the 
Common Pl:as in the room of Six Henry BeDDINGF1EgLD, who 
died the laſt Term (as he was receiving of the ſacrament), was c 
Friday following, being the 21ſt of April, made Chief Juſtice d 
this in the of RN EDwarD HERBERT, who was re. 
moved into the Pleas, and made Chief Juſtice there; and 
Sm FRAncis WYTHENS had his guietus the night before, 


e the ſoldier wa 
brought again to the bar, and upon the motion of Mx. Arrokxxr 
was ordered by the new Chir JUSTICE to be executed a 
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EASTER TERM, 
The Third of James the Second, 


I N : 


The King's Bench. 


Manday, May 2, 1687. 


Sir Robert Wright, Knt. Chief Juſtice. 
Sir Richard Holloway, Kut. 

Sir Thomas Powel, Kurt. & fuſtices.. 

Sir Richard Allibon, Kut. 

Sir Robert Sawyer, Kut. Attorney General. 

Sir Thomas Powis, Kut. Solicitor General, 


Anonymous. Caſe 86. 
Nec i this court return brought upon a judgment Quere, If 2 


given in this court returnable in parliament, which was heron ban 
prorogued from the 28th day of April to the 22d day of nent be 
Nevenber following. | o Japerſulkartorhs 


Six GeoRGE TREBY moved, that it might be diſcharged ; for , agree 
it could not be 9 to this execution, becauſe there was rape and the 
a whole Term which intervened between the tefte and the return return, by proro- 
of the writ of error, viz. Trinity Term. gation, 


On the other fide, it was ſaid, that the proclamation was no re- 6. 
cord; it only ſhews the preſent intention of the king, which he 1. Sd. 473. 
may recal at any time. 2. Lev. 93. 


But Tux CourT made no rule. Dunks 64. 
12. Mod, 604. x, Peer. Wms, 685. 1. Term Rep. 279. 3 Ten Rep. 8. 
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TRINITY TERM, 
The Third of James the Second, 


IN 


The King's Bench. 


Sir Robert Wright, Nu. Chief Juſtice. 
Sir Richard Holloway, Kut. 
Sir Thomas Powel, Kut. Juſtices. 
Sir Richard Allibon, Kut. 
Sir Robert Sawyer, Knt. Attorney General. 
Sir Thomas Powis, Kut. Solicitor General. 


— — — — 
; | | *[ 126} 
* The Company of Merchant Adventurers againſ® Caſe 87. 
| Rebow. 


N A SPECIAL ACTION ON THE CASE, the plaintiffs The king cannot 
That in the reign of Henry the Fourth there was a ſociety of 7 bun charter 
merchants adventurers in England, and that afterwards Queen on — 

Elizabeth did by her letters patents incorporate them by the name — — 
of « The Governor and Company of the Merchants Adventurers, lege of trading io 
Kc.“ and gave them privilege to trade into Holland, Zealand, priicularplactr, 
Flanders, Brabant, the country belonging to the Duke of Lunen- 28 
lurgb, and Hamburgh, prohibiting all others not free of that c- 8 W e g 


dom, ad damnum, Oc. Ante, 75. 
Skin. 361. 
The defendant pleaded as to Hamburgh not guilty, and as to 17. Co. „. 
the other places he pleaded the ſtatute of 15. 6&4, * Roll. Rep. 4. 
© 'That the ſeas ſhall be open to all merchants to paſs with their 2 123. 
* merchandize whither they pleaſe.” — [62 ds 


Ks: The 


© 127 ] | Tiinity Term, 3. Jac. 2. In B. R. 
Tax Couraunr * The plaintiff demurred ; and the defendant joined in demurrer, 


A erearereas This caſe was now argued by counſel on both ſides. 
_ Taz CouNsEL for the plaintiff in their arguments made theſe 
Points. 8 | | 
FixsT, What power the king had by his prerogative to reſtrain 
his ſubjects from trading to particular 4 3 , 
SECONDLY, Admitting he had ſuch a prerogative, whether 
action on the caſe will lie ? Oy 


As to THE FIRST POINT it was ſaid, that all trades muſt he 
under ſome regulation, and that the ſubject hath not an abſolute 
power to trade without the leave of the king; for it is ſaid in 
our books, & amnes mercatores nifi publict probibiti fuerint habeant 
« ſalvum et ſecurum conduttum,” which is meant of merchants 
ſtrangers in amity with us, and © Ni publice prohibit” muſt be 

12. Mod. 562. by the king (a). Now if merchants ſtrangers may be prohibited 
ane pode from toming into England, by the fame reaſon the king's ſubjech 
Ss, may be reſtained from going out of the kingdom; and for ot purpoſe 
3. Peer. Wms. the writ of ne exeat regnum was framed, which is grounded u 
713. the common law, and not given by any particular ſtatute (5). The 
4 king's prerogative in this and ſuch like caſes is ſo much favoured 
* by law, that he may by his privy ſeal command any of his ſubjecb 
to return out of a foreign nation, or ſeize their lands (c). The 
firſt ſtatute which regulates trade is 27. Edw. 3. c. 1. which con- 
fined the ftaple to certain places, that perſons might not go about 
'in companies to trade without the king's licence ; and from thence 
came markets ; and if ſuch were kept without the king's grant, a 
quo warrants would lie againſt them who continued it, and the 
people who frequented thoſe markets were puniſhable by fine (a). 
The law is plain, that the king is ſole judge of the vheo whe 
markets ſhall be kept; for if he grant one to be kept in ſuch a 
place which may not be convenient for the country, yet the ſub- 
jects can go to no other; and if they do, the owner of the foil 
f where they meet, is liable to an action at the ſuit of the grantee 
[ 128 ] of the market (e). A cuſtom to reſtrain a man from the ex- 
- £2 erciſing of his trade in a particular place hath been adjudged good; 
— as to have a bake-houſe in ſuch a manor, and that no other ſhould 
Aỹſe that trade there (f). And as a man may be reſtrained by cuſ- 
tom, ſo he may reſtrain himſelf from uſing of a trade in a certain 
place; as if he promiſe upon a valuable conſideration not to uſe 


| (a) Magna Charta, cap. 30. . Black, Rep. 579. that informationsin 
2. Inſt. 57. ; nature of ue warrantos arg never granted 
(5) Fitz, Nat. Brev. 85. 3. Inſt. for markets or fairs, unleſs where tolls 
179. are claimed. S. C. 4. Burr. 1813. 
(e) Carter's Cafe, 1. Leon. 9.; and (e) Fitz. Nat, Brev. 125. 2. Roll. 


* — 
Sr 
* 
« ” 


fee Treſham s Caſe, Moor, 172. Abr. 14% 2. Bac. Abr. 45% 
(4) 2. Bac. Abr. 455. But ſee 10. Mod. 355. Ante, 108. 
2: & 4. Hill, & Mary, c. 18. and () Sir George Farmer's Caſe, cited in 


„ 241 . . , Rex vw. Mn, . Cor 227. 1 


WF 
— ++ +4 
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trade of a mercer in ſuch a place (a). And it is very neceſ- Taz co 

— that trade ſhould in ſome Ray reſtrained ſo as to be ma- or Mac 
naged only by freemen, becauſe it is of more advantage to the king aπ⁹˙en 
that it ſhould be carried on by a company (eſpecially in London ), LI 
who may manage it with order and government, that is, by ſome 
power ts reſtrain particular perſans from that liberty which ocher- 1, Mot 25. 
wiſe they would uſe; and therefore ſuch companies have always 25e. | 
to make bye-laws to regulate trade, which is the chief end ,. Stra. 739» 
of their-incorporation{b). And if ſuch corporations have power 2. Ld. Ray, 
to judge and determine who are fit perſons to exerciſe trades within 2129+ 1486. 
their juriſdiQtion, the king hath certainly a greater prerogative to 137 fe Wm 
determine which of his ſubjects are fit to trade to particular places 97 
excluſive from the reſt (c). That the governors of corporations 
have taken upon them ſuch authority, appears in Tawn/hend's Cafe, 
who ſerved an apprenticeſhip to a taylor in Oxford, and was refuted 
by the mayor to be made afree man of that city; which ſhews that 
if a perſon be rot qualified, he may be excluded (4). This is a 
very ancient company, for cloth was firſt brought into this realm 
in the reign of Edward the third, and was always under ſome go- 
vernment. My Lord Rolls (e), quoting the parliament roll of Henry 
the fifth, wherein the commons pray that all merchants may im- 
port or export their goods to any place (except ſuch as were of the 
ſtaple), paying the cuſtoms, takes notice that this prayer was made 
againſt the companies which prohibited ſuch trading. This ſhews 
that even in thoſe days trade was under a regulation, King E- 
ward the third gave licence to all merchants denizens, who were 
not artificers, to go into Gaſcorgne for wines, 2nd that aliens might 
bring wines into this realm, and that all merchandizes might be 
carried into Ireland, and exported from thence ( f) ; which thews, 
that without ſuch leave perſons could not trade thither, and deni- 
zens could not import wines from thoſe parts. The caſe of ſole # [ 129 ] 
printing is a manufacture, and ſo not in the power of the king to 
reſtrain, for it is a piece of art and ſkill; but when once it becomes 
of public concernment, then the prerogative interpoſes. It is a 
vain objection to ſay, that every ſubject has a right to trade, which 
right is grounded upon the common law; for that law can givè 
no ſuch authority againſt any king's prohibition. For ſuppoſe a 
foreign prince ſhould forbid the ſubſects of England to trade within 
his inions, what right can the common law give them fo 
todo? or, ſuppoſe any foreign prince ſhould reſtrain trade to a 
particular number of men excluſive from the reſt, how would the 
common law help them? ſo that if this trade depend upon the will 
of a foreign prince, why may not the king of England prohibit ' 
his ſubjects from uſing of it? He who has the ſole power of 
making leagues and treaties is the foundation of trade; and can 

(a) The caſe of Broad v. Jolliffe, (e) 2. Roll. Abr. 174. pl, 39. in 
Cro. Jac. 596. | abridging the caſe in the Year Bock 

(5) Smith's Wealth of Nations, vol. 1. Hen. 5. No. 21, 
in. page 109. 111» 144» ( f ) See the ſtatutes 34. Edw. 3. c. 18. 

(e) and 38. Zdw. 3. c. 11. 

(4) 1. Sid. 107, 5 but fee now 12. | 

3. c. 21, 


that 
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Tex cura that right which the ſubject has at the common law be | 
erMucvaxT dent on this? The queſtion now is about the regulation of a trade 
Ane by letters patents, which the king bas power to do.—Frasr, By 
Nen, bis prerogative; for the appointment of the is not by virtue 
of any act of parliament (a), but it is the of leagues and 
treaties.— SECONDLY, By atts of parliament, which have allowed 
ſuch grants (5), and from other which take notice of the king's 
prerogative. In the Year Book 12. Hen. 7. pl. 6. a fellowſhip of 
merchant adventurers in London made an order to reſtrain all per- 
ſons to ſell at fuch a mart without their conſent. The ſtatute of 
3. Jac. 1. c. 6.recites letters patents ofthe incorporation to certain 
merchants to trade into Sparn ; and 4. Fac. 1. c. 9. recites the like 
letters patents granted to the merchants of Exeter by the queen. 
The next thing to be conſidered is, what afts of parliament 

have either taken away or abridged the king's prerogative. 
The firft is Macxa CHAR TA, viz. that all merchants ſhall 


— 
= — _ 


22 2 — . 
SR 


a 4y $4, 
1 PRs. 


— , 


x. Peer. Wms. 


717. 320 
3 Peer. WMI. 


434- 


is the remedy in this caſe ? 

wceol at ſuch prices as they 

pleaſe, let the ſeas be 

ſpect to remedy the abuſe of the ſtaple, 

abridged the king's prerogative, If there 

of trade by the power and prerogative of the king, what would 

hires ef the Turkey Company, when it might be in the power 

of one man to ruin all the effects of our Exgliſb merchants there 
miſdemeanor? therefore it to bel 


As to THE SECOND POINT, it is not to be doubted but that fince 
they are abridged in intereſt an action on the caſe will lie. 

Ms. wig yy a9 contra, Theſe letters extend to 5 
2 part of Europe, and the conſequence of this judgment (i 
for the plaintiffs) muſt be, that all merchants trading thither muſt 
be of this or excluded from trade in thoſe parts. Now 
ſuppoſing that ſeveral men may be of this company, it is impoſſible 
that all merchants, who trade into thoſe parts of Europe, ſhould 
be members thereof; for where ſhould they meet to make bye-laws? 
neither is it probable that other merchants who live remote from 


( see the 27, Edw. 3. c. 1. (3) See Year Books 47. Edw. 3. 
43- Edw. 3. c. 1. pl. . ; and 1. Her, 5. ph. 40. 
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What will become of the clothiers? muſt they ſell their cloch at or Manenanr 


the rate impoſed by this company? The queſtion is not, 


the king may reſtrain his ſubjects from trading to particular places? 


or that the trade of the people is not under the government of the 
ing? nor, whether he may make leagues and treaties ? for it is cer- 
inly his prerogative; nor, how the ſtaple was formerly ? which 
has been long fince diſcontinued, and not eaſy to find out; nothing 
will follow either of theſe conſiderations which may be of 


any uſe in this caſe, * But the queſtion is, Whether the king can ® 


make ſuch a grant excluding all others from trading? for it is ex- 
preſly provided by the ſtatute of 12. Hen. 7. c. 6. no Engliſh- 
mon ſhall take of another any fine or impoſition for his liberty to 
buy and fell, The cafe of the Eaft India Company is not like this; 
for they who argued then did admit, — — 
pany had reſtrained the ſubj ects from trading to chriſtian countries, 
it had been void ; but it only prohibiting a trade with infidels, with 
whom we ſhould have no communication without the king'slicence, 
left we ſhould forſake the catholic faith and turn inſideli, for that 
reaſon it was held good. And ſuch a licence was ſeen by my Lord 
Coke, as he tells us in Michelburn's Caſe (a), which 
in the reign of Edward the third. But a patent to exclude all 
others is void both by the common law and the ſtatute law. As to 


the —_——— to trade 
ail the ng prohibition, becauſe foreign princes may reſtrain 

trade to a particular number of men ; can any inference be 
made from thence that the kings of England may therefore re- 


ſtrain trade to a like number of men? All patents prohibiting ' 


trade are void (b). If a man would give lands in mortmain, or 
would have a new way by taking in the common highway, this may 
be done with the king's licence, nd the afchentor or ee is to 
examine the fact; ifit be ad damnum alterius, fuch a licence is 
void as being prejudicial to the ſubject ; and if it is void, à fortiors 


ApvznTuUREES 


— | 


[ 231 ] 


agrant to reſtrain trade muſt be ſo Cc). All mono- 2. Char. Caf, 


Zing are void by the common law; the one is aſpecies of the other; 
it is defined by my Lord Cote (4d) to be an allowance by the king's 
rant to any for the ſole buying or 
ining all others of that li which they 

of ſuch a grant; and this he tells us is againſt the ancient and fun- 
damental rights of this kingdom. This patent exactly with 
that definition, and therefore it muſt be againſt law ; it is againſt 
an act of parliament which gives liberty to merchants to buy and 
to ſell in this realm without diſturbance (; and it is expreſly 
againſt the ſtatute of 21. Fac. 1. c. 3. which declares all ſuch let- 


165. 

1. Vern. 120. 
— 130. 307. 
ſelling of any thing, re- 10. Mod. 100 
a — 


ters patents to be void. * That which may give ſome colour to * 132 7 


„e (e) See the 9 Edw. 3. c. r. 3 the 
(5) 13. Hen. 4. pl. 14 1. Roll, 23. Zdw. 3. C. 3.3 the 25. Law. 3. 
Rep. 4. c. 2. 3 the 2. Rich. 2. c. 1. ; the 
9 Fitz. N. B. 222, 11. Rich. 2. C. 7. 3 and x. Roll. Abr. 


) 3. Inſt. 181. 180. 
| make 
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Tax Comrany make ſuch grants good, is a of order and government 
or Mzxcna>7 trade; but my. Lord. Coke (a) was of opinion, that it was WA 
2 derance to both, and in the end it produced monopolies. There is 
12 a great difference between the king's grant and his prohibition 
for the one veſts an intereſt, which is not done by the other; a, | 
all prohibitions determine by the king's death, but grants ſtill 
remain in force. 


Adjournatur, 


(a) . 540. 


Caſe 88. "Langford againſt Webber. 


To treſpaſs for TRESPASS for the taking of « horſe.”-The defendant uf 
3 re, 1 tified, For that Foſeph Ab was . of a cloſe, &c. and 
that the deſend- that the defendant as his ſervant took in that cloſe damage 
ant was poſeſed feſant. 


of a cloſe, and The plaintiff Sa to this plea, For that the defendant did 
Aut, falls, not ew what title AÞ had to this cloſe. | 


bo 2 Tux COUNSEL for the defendant inſiſted, that it being in treſ- 
paſs, it is ſufficient to ſay that A was poſſeſſed, becauſe in this 
2 3. Salk. ſe 1 But it might have 
— 49. deen otherwiſe in replevin. The title of the cloſeis not in queſtion; 
2. Mod. 30. the poſſeſſion is only an inducement to the plea, and not the ſubſtance 
10. Mod. 25. thereof, which is the taking of the horſe; and the Jaw is plain, 


23. A. 219, at where the intereſt of the land is not in queſtion (a), a man 


12. Mod. 507. may Juſtify upon his own poſſeſſion againſt a wrong-doer (6). 


18. Mxn.POLLEXFEN, on the other fide, alledged, that damage feſant 
n RN 14% ge fant, 
3 @ But THE Court gave judgment for the defendant. | 
29+). 3. Will. 21. 1. Ld. Ray. 276. 332. 2. Ld. Ray. 923. 1230. . Term Rep. 428. 
(a) See 2. Mod. 70. Carth. 444. (ö) Ante, 49. Cro. Car. 138. 
Cro. Car, 190. Co. Lit. 303. Yelv. Lutw. 1492. Salk. 643. 


74. and the caſe of Johns v. Whitley, 


Caſe 8g, _ Perkins againſt Titus. 


A cuſtom of a A WRIT or ERROR was brought to reverſe a judgment given 

be en in the common pleas, in replevin, for taking of the plaintiff's 
4 14. ſheep.— The defendant avowed the taking damage feſant.— The 

mitced to any copyhold eftate ſhould pay a year's value for a fine, according to the value of the laod 

at the time of admiffion, is good ; for though it is uncertain what the value may be, yet it may be 

redbced to a certainty by a jury—S. C. 3. Lev. 255. S. C. Comb. 43. 8. C. Carth, 12. 
8. C. Skin. 247. 8. C. 2. Show, go. 8. C. Lilly's Ent. 371. Poſt, 240, Co. Lit. 59. 

Kit. 103. 2. Bulſt. 32. Cro. Eliz, 779. Noy, 2. Moor, 623. 4. Co. 27. Hob. 135 · 

Chan, Rep. 467. Pres. Chan. 568. 2. Com. Dig. 506. . Stra. 654. Stra. 1042. 10%. 
3. Burr. 1717. Ld, Ray, 45. 70. 409. 499 2. Ld, Ray. 1158. Prec. Ch. 568. 1. Bac. Abt. 

480. 3. Peer, Was, 130. Dougl. 730. aotis. » yp 


Trinity Term, 3. Jac. 2. In B. R. | | 
aintiff replied, that the lands wmere, &c. were copyhold, held Passig 
Phe —— of Buſby in the county of Hertford, the a whereof x«iſe 
was, that tenant of the faid manor gui admiſſus fore to np 
copyhold eſtate ſhould pay a year's value of the land or a fine, as | 
the ſaid land is worth tempore admiſſionis.— The defendant de- [ 133] 
murred. | 33 
The queſtion was,-FigsT, Whether this be a good plea or . 
not, as it is pleaded? 


SECONDLY, If it be good as pleaded, then whether ſuch a cuſ- 
tom may be ſupported by law ? 8 
Four an omar in the writ of error it was now, and in Michael- 
mas Term following, argued, that it was not a good cuſtom. The 
ſubſtance of the ments were, that fines are either certain or 
uncertain; thoſe which are uncertain are arbitrary, and therefore 
cannot be due of common right, nor by cuſtom ; for there can be 
no cuſtom for an uncertain fine, and ſuch is this fine; for the 
value of the land cannot be known, becauſe, as this cuſtom is pleaded, 
it does not appear whether it ſhall be a year's value paſt or to come, 
at the time of the admittance of the tenant. A cuſtom to aſleſs 
rationabilem denariorum ſummam for a fine upon an admi | 
that is to ſay, being two years rent of a tenant of the yearly value 
of fifty-three ſhillings and fourpence, is no good cuſtom Ca). A 
| leaſe is made for ſo many years as a third perſon ſhall name; this 
is altogether yncertain ; but when the term is named then it is a 
leaſe, hut this can be done but once (0. How can this fine 
aſſeſſed ? It cannot be by jury, for then it ſtands in need of the 
common law, and will be therefore void; for a cuſtom muſt have 
nothing to ſupport it but uſage.— Neither can this be a cuſ- 
tom as it is pleaded, becauſe all cuſtoms are made up 7: 
acts and uſages, and therefore, in pleading them, it muſt be laid 
time out of mind, which is not done here ; for ape 
a reſpect to future admiſſions, and are not to thoſe which are paſt. 
AGAIN, here is no time laid when this fine ſhall be paid; for it is 
faid, quilibet tenens qui admiſſus foret, c. ſolvet tantam denario- 
rum ſummam quantum terra valebat per angum tempore admiſſions, 
&c. which laſt words muſt be taken to relate to the value of the 
land, and not to the time when the fine ſhall be paid; fo that if 
there be ſuch a cuſtom, which is lex loci, and not fully ſet forth 
and expreſſed, the common law will not help it by any conſtruction. 


SECOND POINT. Whether ſuch a cuſtom can be good by law? 1. Stra. 654. 
And they argued that it cannot. Where the fine is certain, the Su. 1942- 
lord may refuſe to admit without a tender of it, upon the prayer 8 
of the perſon to he admitted 3 but where it is uncertain, the lord 


(a) 13. Co, 1. But ſee the caſe of arbitrary fixe on admiſſion to a copybold 
Grant v. Aſtle, that e years rent, eſtate, Dougl. 724. 
without any deduction for the land-tax, (6) Fita. Abs. 273+ 
is fixed as the ſum aſſeſſable for an 0 

: : 2 1s 
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/ Puxxins is firſt to admit the tenant, pee for fo the reaſom 
againſt ableneſs whereof is to be * determined by judges before whom 
Tires. the caſe ſhall depend, or upon demurrer, 2 ry RR. 
of the yearly value of the land (5); but for non-payment of an 


- Poſt. 29% unreaſonable fine the lord cannot enter (e). The law admits of 


| Mol. 63, no Cuſtom to be good but ſuch as is certain ; for uncertainty 
262. 2 rn rr 
2. Vern. 634. it is held a void cuſtom rr 
Fitzg- 55- he can meaſure an ell of cloth (d). It may be objected, May: 
8 FE? tum eft guad certum reddi poteſt; the meaning of ich ſaying 
Ld. Ray. 869. be, guad certum reddi pate by ſomething which is certain; Ly 
2738. 1432+ rern. it would 
25. deſtroy all the Books, which fay a cuſtom muſt be certain (e), 
| The law is very clear, that a cuſtom is void for the unc 3 
therefore this cuſtom muſt be void, for the value of land is 
moſt uncerain thing in nature, and therefore perjury will oth 
for ſwearing to the value (7) 
FuLLER, Serjcant, and Ms. Frnc, contra. The chief ob- 
is the uncertainty of this cuſtom : now if a cuſtom as un- 
certain as this has been held good in this court, it is a good 
authority to ſupport this cuſtum. And as to that it was faid, that 
'a cuſtom for a perſon ( e 
his land after h > death, nod thats ould pay a fine for his admit- 
_ "tance; © and if the lord and tenant cannot a nes 
® that then the reſt of the tenants ſhould aſl i — — 
udged a court of common pleas, and affirmed 
ö 
Bevis, cited in the caſe of Warne v. Sawyer. \ 


—_ 65 4 8 
, Afterwards judgment was affirmed, ALL THE URT 
3. Rrownl. 35. ; 11 1 cuſtom to be a good cuſtom, 


(a) 4- Co. 27. b.— Therefore if the (e) See the caſe of Dow #« Golding, 
lord of a manor refuſe to adwita perſon Cro. Car. 196. ; Dalton v. Hammond, 
to whom a cupyhold is ſurrendered, on Cro.Eliz. 779. ; and the ſtatute g, Geo, i. 
account of a diſagreement reſpefting c. 29. 3. Term Rep. 162. 
thefineto be paid, Tx: Coun T will grant (4) r. Roll. Abr. 565, 6, Co. 69, 
2 mandamus to compel the lord to admit, Davies" Rep. 37. 
without examining the right to the fine; 2. x. Bl, Com. 78. 
for no right to the fine can ariſe till ) Fitz. Abr. Bar, 177. 2. Roll. 
admittance. Rex . Steward of Hen- Abr. "264. I2., Mod, 14. 311. 
Ange» Tarn Rep, che. 10. Mod, 195. Ld, Ray. 88g. 1216, 

» (#) 2. Stra. 1145. 1224. 


Caſe 90. | Hacket apainff Herne. 
Michaelmas Term, 36. Car. 2. Roll. 214. 


If jodgment be NT was had in debt upon a bond againſt father and 
recoveredagainſt ſon, and afterwards the father alone ns a writ of error; 


father and (on, ind the: error affigned was, that his ſon was under age; but be- 
nat bring a writ of error alone, although the fon was under age.—S, C. Carth. 2. Ante, 109* 


Ld. Ray. 71. 1403- 2. Bac. Abr. 199. 8. Mod. 205. 12. Mod. 130. 240. 1. Roll. Abr. 747, 
tra, 233- 606, Bl. K. H. 133. . WII. 38. 2. Ld. Ray. ji, 2. Ld, Ray, 1403. Comp-435 


Triajty Term, 3. Jac. 2. In B. R. [1351 


cauſe the ſon did not join in the errors, THE Count ordered the Hacnzr 
writ to be abated (a). | uſt 
e impedit be inſt a biſhop and others, and An the defends 

1 againſt en join ® in a ants in . 
writ of error, unleſs it be where the biſhop claims * 
Dar y. | 

It is true, this is againſt the opinion of Lonn RoLLs in his Wo claim c 
Abridgment (4), who puts the caſe, that where a ſcire faciat was 
brought againſt four executors, who pleaded plenz adminiſtrauerunt, 
the jury find aſſets in the hands of two of them, and that the other 
cant inde fine die; two bring a writ of error, and although at the 

ce e n 
reaſon, becauſe brought only by two, ys the judgment was 


If ſeveral 
—— TINY 
other c), becauſe they are both actors in a perſonal thing to charge Ante, 103. 
another, and it ſhall be preſumed a folly in him to join with another 2. Roll. Abr. 
who might releaſe all. 412. 


ker it being brought to diſcharge themſelves of a judgment, the re- of ſeveral de- 
teaſe of oue cannot bar the other, — not a joint in- bn is er- 
tereſt but a joint burthen, and by law are compelled to join in 
; Ante, 109. 6. Co. 23. Cro, Jac. 117. 4+ Bac. Ab. 283 
() See the caſe of Ginger v. Cooper, 3 Roll. Abr. 929. pl. 30. 


2. L4, Ray. 1403. Stra.bo6. fl. Mod. (ej Ruddock's Caſe, 5. Co. 25. 2. 


Moſſe againſt Archer. Caſe 91. 
VENANT by an affignee of an affignee of lands which n covenant, 
CT — rake y was, that a ſtranger bober ju ll that. ; 


et titalum did enter, &c. There was a verdict for the EE 
It was now moved in arreſt of judgment, that the plaintiff had entered, is not 
notſhewed a ſufficient breach, for he ſets forth the entry of a ſtranger Bod, 8 
habens jus er titulum, but doch not ſhew what title, and it may be e nd ude 
he had a title under the plaintiff himſelf, after the exchange made; be chimed. 
and to prove this, the caſe of Kirby v. Hanſake (a) was cited in — a 
point. Cro. Jac. 3x3. 
. 294- . Sid. 466. 1. Lev. 301. 2. Lev. 37. 2. Saund. 130. 3. Lev. 325. 1. Mod. 
„ Tor. 292. 8. Mod, 318. 10. Mod. 384. 11. Mod. 78. 133- 12. Mod. 406. 413. 
+ Stra. 400. 681. 1. Ld. 
. Term Rep. 671. 3. Term Rep. 534. 
(C. 49+-)+ | 


- Cre. Jac, 315» 


And 
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| Trinity Term, 3. Jac. 2. In B. R. 
Nee And of that opinion was ALL THE Couxr (a). 


N <a Nora, It was faid in this cafe, that an exchange ought to bo 
ge, © executed by either party in their life-time, or elſe it is void, 


( But ſee Foſter v. Pierſon, 4. Term - demiſe to the plaintiff 4. B. had lawful 
Rep. 627. that in aſſigning a breach of right and title to the premiſes, without 
- Covenant for quiet enjoyment it is ſuffi. ſhewing what title A. B. had. 
.  Cient to alledge that at the time of the > 


kn * Taylor againſt Brindley. 


Variance be- SPASS. The original was © guare clau um egit,“ and 
— — quare ref mn fg and had 
: * ent in the common pleas, a writ of error was br 

dy where n Wr Cunt, 2 hag ug 
| iz. 23s. The variance between the original and declaration was afligned 
| REN for error, and that ane was not warranted by the other Ca]. 

4. Mod, 248. 3. Com. Dig. 25, 1. LA. Ray. 4. 2. Ld, Ray. 1209. 1220. 7. Term Rep. 240, 


In error, if the But Levinz, Serieant, argued, that becauſe the original was 
es certified certified three Terms fince, and no continuances — — the 
dem, me Court declaration, therefore that could not be the original to this action, 
wilt intend à and that the Court might for that reaſon intend a verdi& without 
verdi without an original, which is helped by the ſtatute of Jeofails (5). But 
. an original. be argued, that where the original varies from the declaration, and 
-3- Ro. Ab. 790+ is not warranted by it, it is not aided by this ſtatute, | | 
Cro. Jac. 674. | 
JupGMENT was affirmed. 
(a) But now by 5. Geo. 1. c. 13. * the declaration or other proceed - 
% After werdi no judgment ſhall be © ings.” | 
- & Rtayed or reverſed for any defect or (6) By 18. Flax. c. 14. no judgment, 
« fault, either in form or ſubſtance, in after verdift, ſhall be ſtayed for any 
« any bill, writ original or judicial, or d=fault or form in the writ, or for want 
G for any variance in ſuch writs from of any original writ, 
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* Mathews againſt Cary. _ Ciaſe 93. 
Eafter Term, 3. Fac. 1. Roll 320. Y | * 
i i taki Where the de. 
T. for —_— his houſe and taking a filver — 


by way of excuſe, 


The defendant made connſence 22 bailif of the dean and-chap- the bus 


ter of W:/tminfter, for that the place WHERE, &c. was within that be took the 
the juriſdiction of the leet of the ſaid dean, who was ſeiſed of a 89995 virtzte 
court leet, which was held there ſuch a day, &c.; and that the g. C. .Show 61 
jo plaintiff (being a tallow-chandler) for melt- S. C. Carth. 23. 
ing of ſtinking tallow, to the annoyance of the neighbours, for which 8. c. 3. Salk. 52. 
—— and that the amerciament was affered to five ND GIS 
3 which not being paid, the defendant, by a mandate of the nd. 
ſaid dean and chapter, Anion hone Be. — gs 
The plaintiff replied, de injurid ſud proprid, ABSQUE Hoc that 1. s. 698. 
he did melt tallow to the annoyance ofthe neighbours, &c. . — 378. 
The defendant demurred to this replication. | 12. Mod. 396. 


It was argued this Term by Mx. PoLLExFen for the defendant, 24. d 88. 
and TREMAINE for the plaintiff: and afterwards in Michaelmas 203. 
Term, 1. William & Mary, by Mx. BoxiTHokn and SERjEant Sg. 557. 


Tnoursox for the defendant. | geen 2 1 


Vor. III. L It 3. Hawk. P. C. 
| 96. 
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| 20.Mod25-37- rant, viz. the defendant * ſets forth that he ſeized by virtue of « 


[1381 Michaelmas Term, 3. Jac. 2. In B. R. 


Marne It was faid for the defendant, that a preſentment in a court let 
Tur, Which concerns dhe perjon (as in this caſe) and pot the * freejuy 
" was not traverſable, and that the amerciament was a duty veſtel 
in the lord, for which he may diſtrain, or bring an action d 
debt (a). | 

But on the other fide it was ſaid, that if ſuch a preſentment i 
not traverſable, the party has no remedy; it is con to the 
opinion of FITZHERBERT in Dyer (6b), who affirmed the law 

be, that it was traverſable, and that if, upon ſuch a pref 
a fine ſhould be impoſed erroneouſly, it may be avoided by plea; 

and this agrees with the ſecond reſolution in Gedfrey's Caſe (c), 


1. Ld. Ray. 21. SECONDLY, It was objected to the plea, that it was not good 
Nane for it ſets forth, that the plaintiff was amerced, and that it vn 
1160. 1771. affered at the court, and fo he has confounded the office. of the 
12, Mod. 235. Jurors and affeerors together, which he ought not to do; for be 
318. 602. ſhould be amerced to a certain ſum, and not in general; which 
3 M. . ſum may be mitigated or affered by others (d). If it had been, 

ER. fine, it need not be affered, becauſe that is impoſed by the Cour; 
Gilb.E. R. 209. BY 1 «ox. ö 
Fitzg. 46. 109. but this is an amerciament, which is the act of the jury, and there. 
Stra. 847. fore it muſt be affered (e). : -# | | 


8. Mod. 218, THIRDLY, The chief 


55k wa to the mater of thewar- 


— _ 5*9* precept from the dean and chapter; whereas he ought to ſhey it 


4. Stra. 1184 was directed to him from the ſteward of the court, and then to 
x. Ld. Ray, ſet forth the warrant, without which he cannot juſtify to diſtri 
2. Ray. for an amerciament (/). 
1100. 1530. Tax wHoLE Couxr were of this opinion, and 2 
ment was given for the plaintiff, in Michaelmas Term, the firit ye 
of William & Mary. If it had been in replevin where the defendatt 
made cognizance in theright of the lord, it might be well enough 
as here pleaded (g) ; but where it is to juſtify by way of exculs 


(=) See the Year Book g. Hen. 7. 
pl. J- Fitz. Abr. title Bar, 271. 


\ Brook's Abr. title * Traverſe ſans Ceo,“ 


pl. 183. Brook's Abr. title Preſent- 
% ment in Court, pl. 15. Co. Ent. 
57. 2. Hawk. P. C. 111, 1. Bac, 
Abr. 4 Bac. Abr. 449. 8 

(5) Dyer, 13. pl. 64. — But fee Rex 
. Roupell, Cowper, 458. that a pre- 
ſentment is not traverſable in the court 


leet; but in order to afford the deſendant 


nn opportunity of being heard, it may ba 


removed by certiorari into the king's 
bench, and there traverſed. But the 
Court will not grant a certiorari for this 
where the amerciament has been 


EOS ee 
'. Heaton, 2. Term Rep, 184. 


(x) 11. Co. 42, 1. Roll: Rep. 79. 


(d) Wilton v. Hardiogham, Ho. 
129. 1. Roll. Abr. 542. ; abd EH 
v. Davis, 3. Lev. 206. But in the ct 
of Brook v. Huſtler 1. Salk. 56. wht 
theſe two caſes are cited and rebed cf 
it is that the amercia men 
ought to be general, © gzod fit in mir» 
% cordid, and that is to be aſcertua 
by affeerors.—See alſo +2, Hawk. P. C 
94+ accordant. Stra. 847. 

(s) 8. Co. 38. 1. Leon. 144, 
2. Hawk. P. C. 94. 


(FJ) Cro, Elz. 698. 748. Mu, 
874. 607. 1. Salk, 108. 2. Fw 
P. C. 96. 1. Bac. Abr. 236. 2. 5s 
Abr. 117, 118. 3. Term Rep. 183. 


Stephens . Haughton, $% 
To Fitzg, 46. pl. 9. Bar. Kü 
 thett 


128, 214. 
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Michaelmas Term, 3. Jac. 2. In B. R. 


there you muſt aver the fact and alledge it to be done, and ſet Mararm 
forth . warrant itſelf, and the —.— virtute warrknt ;. for a againſt 
bailiff of a liberty cannot diſtrain for an amerciament by virtue 1 
of his office, but he muſt have a warrant from the ſteward or 

lord of the leet for ſo doing (a). 2 — ö — we that 

the amerciament ought to to a ſum ; the are other= 

wiſe; for an amerciament per duodecim probos et legales homines 

adtunc et ibidem jurat. ad 40s. afferat. is well enough (5), but the 


_ warrant is always ſet forth. 
| (a) Steverton v. Scroggs, Cro. Eliz. (5) Raſtal's Entries, 606, Co. Ent · 


698. 3 Rowleſton v. Alman, Cro. Eliz. 665. 
748. 1. Leon. 242%. Moot, 574 
2. Hawk. P. C. ch. 0. . 30. | *{ 139] 


* ® The King apainf Darby. Caſe 94- 


T* DEFENDANT was indicted for ſpeaking of ſcandalous An- ie: 
words of Sir John Kerle, a juſtice of the peace, viz. « Fir ill ie forfay- 
« John Kerle is a buffle- headed fellow, and doth not underſtand =, iy juſtics - 
« law; he is not fit to talk law with me; I have baffled him, and that « be is 4 
« he hath not done my client juſtice.” « buffle- headed 
Mu. POLLEXFEN, for the defendant, ſaid, that an indictment ENG 
would not lie for theſe words, becauſe not ſpoken to the party in * the law, and 
the execution of his office, but behind his back; it will not lie „ bach not done 
for irreverent words, but for libels and writings, becauſe ſuch are . 
public, but words are private offences, 2 rg 65. 
But THE COURT was of opinion that an indiftment would 1. Sid. 65. yy 
lie where an action would not, becauſe it reſpects the public peace; Co. Jac. 58. 
and that an action would not lie in this caſe, unleſs the party had . 698. 
a particular Joſs ; and therefore it has been held not to be ac- inns Dig. 
tionable to call a juſtice of peace fool, aſs, coxcomb. 4. Com. Dig. 
* 0 $5. 
2. 1 1. Hawk. P. C. 35+ - Mod. 271. 10. pra. It. Mod: 166. 195. 
. Mod. 98. 414. $3 1. Ld. Ray. 163. 797. 2. Ray, L F g 
" Stra. path gas 1157. 1168, W bbs a A 


Mx. PoLLEXFEN then took exceptions to the form of the An indie ment 
lament 6 

Fixsr, There is no place of abode laid where the defendant ** Almoadbery 
inhabited, which is expreſsly required by the ſtatute of 1. Hen. 5, „ in the-Weſt 
© 5, vis. * That in indilimenty thaw tell de adicion aflaln.* — Sn 
« eſtate, degree, &c. and of the towns, hamlets, places, and a cuffcient ad 
counties where the defendants dwell ;** and by the ſtatute of nes of his abode 
8. Hen, 6.c. 12. which gives the Judges power to amend records Within 2. Hen. 
in affirmations of judgments ſuch defects which are named in the © 5* 
ſtatute of 1. Hen. F. C. 5. are excepted ; and therefore where a 12. Mod. 198. 
writ of error was brought to reverſe an outlawry upon the ſtatute 1. Ld. Ray, 


; of S. Eliz. c. . for perjury; where the defendant was indicted by 8. 


| 2. Inſt. 6694 
2. Hawk. P. C. 274. 314+ 5j. Com. Dig. 30. 3. Bac. Abr. 620. 3. Peer. Wins. 49% 
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Michaelmas Term, 3. Jac. 2. In B. R. 


Tor Kine the name of © Nichols Lzzcn de parochid de ALDcars,” 
23 . and it did not ſhew in what county Aldgate was; it was for thi 
8 cauſe reverſed (a). | * 
an inditment SECONDLY, The caption is coram 2 dicti demin; 
Coram juflitiaris regis conſeruand. and the word (nunc is left out. It was the opinion 
35 2 Twispzx, Fuftice, (b), that it ought to be nunc conſer van 
ſafficien wah. for otherwiſe it may be the peace of King Stephen. 
out faying ee, The Counſel on the other fade faid, that it was à new dodtrine, 
[ 140 J that the king ſhall not have the ſame remedy by an indictment 
. 7 
11. Mod. x65, Which the ſubject may have by an action; what is the meaning of 
1, LA. Ray, the words of all commiſſions, de propalationibus verborum? 
= 7 of "tl * As to THE FIRST EXCEPTION, they ſaid, that the indictment 
710. $79. was certain enough, for the defendant is laid to be de Almondbury, 
1. Stra. 432. in the weſt- riding of Yorkfhrre. 


1. Term Rep. 5 . — 
316. To THE SECOND EXCEPTION ay Bk that ad pacem conſer. 


vand. without nunc, is well enough it cannot be intended upon 
this indictment that they were juſtices to preſerve the peace in 
any other king's reign, and what was quoted out of Siderſn is 
but the opinion of one ſingle Judge. | 


This is a ſcandal upon the government, and it is as much a 
to ſay, that the king bath appointed an ignorant man to be a juſtice 
of peace, for which an indictment will lie. | 


And of that opinion was THE WHOLE COURT, and gave judg- 
ment accordingly (c). . 


(a) Leach's Caſe, Cro. Jac. 167. indictment was quaſhed on demurrer, 

) r. Sid. 422. 9 2. Ld. Ray. 1031, 8. C. 6. Mod. 123. ; 
(e) According to the reports of this and in Rex v. Wrightſon, 1 1. Mod, 166. 
caſe, Salk. 697. and Comb. 46. 66. the Hale, 354. Salk. 698. the above cat 
Court bid the words indiQable, and gave of Rex v. Darby is denied to be law; 
for the crown ; but Gourp, and it is ſaid to have been alſo denied, in 
'Faſtice, in citing the caſe, in Rex v. the King v». Pocock, Trinity Tem 
Langley, 2. Ld, Raym. 1030. ſays the 14. & 15. Geo. 2. 3 but this does ot. 
words were held not indictable. In Rex appear in the report of the ck 
v. Langley, the deſendant was indicted for in 2. Strange, 1158. See Prowſe », 
ſay ing to the Mayor of Saliſbury, * You Wilcox, poſt. 163.; and Rex v. Penny, 
« are a rogue and a raſcal; and the 1. Ld. Ray. 153, 


- Caſegs. Ball againft Cock. 


Thedeathof the A WRIT or CovENANT did bear ze/te the firſt day of Triniy 
conufor - after A 'Term, returnable tres Trinitatis, and it was 2 by dedrmus 
king's on the thirtieth of 7uly, A wRIT OF ERROR was brought to re. 
is paid, Verſe this fine ; and the error aſſigned was, that the cogniſor died 
be aſ- after the caption, and before the enrolment at the king's filver 
for error office. f 

Lilly's Ent. 280. & © Comb. 66. Ante, 99. Poft. 1 fa. 2. Inſt. 671. 
; > 29% e Cro. Jac, 12. way Ss LED Prec, _ 

era. 3. 10. 4 . «1 1. Barnes, 14 . | * » Wi 3 
Ray. $50. 872. 1. Burr. 360. NF * a 4 
It 
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Michaelmas Term, 3. Jac. 2. In B. R. 


argued by the Counſel for the plaintiff in the writ of 
2 2 * cognizance 4 50 de ceo is 2 to be levied 
when the writ of covenant is returned, and the concord and 
king's filver (which is an ancient revenue of the crown pro licentid 
concardandi) duly entered; for though the cogniſor die after- 
wards, the fine 1s and the land paſſeth ; but if the king's 
ſilyer be not en the fine may be reverſed by writ of error; for 
it is an ation, and judgment, and the death of either party, abates 
it 7a). If it ſhould be objected, that this cannot be affigned for 
error, becauſe it is againſt the record, which is placita terre ir- 
ratulat. de Termino Sandtæ Trinitatis anno primo Facobi, &c.; 
it is true, an error cannot be aſſigned againſt the very eſſence of 
2 record, but in the matter of time it may, and ſo it is in this 
caſe. It is like Syer's Caſe, 32. Elix. who was indicted for a 
burglary ſuppoſed to be done the firſt of Auguſt, and upon the 
evidence it appeared to be done the.firſt of September; and Hough 
he was acquitted of the indictment for that reaſon, viz. becauſe 


judgment * relates to the day of the indictment, yet it was re- * 


ſolved by all the Judges of England, that the very day need not 

be ſet down in the indictment ; for be it before or r the of- 

fence, the rf thx, 0 to find according to the truth of the caſe 
the evidence, for they are ſworn ad veritatem dicendam, 

Ec. (b). This muſt be aſſigned for error; for if the con 

be faid, it is againſt the record, the cu/fos brevium having retu 

that the fine was taken 30 July, which could not be in Trinity 

Term, for that ended 8 Fuly, otherwiſe it is repugnant to itſelf, 


E contra. It was argued, that this is not aſſignable for error: 
it is true, if the party had died before the entry of the king's ſilver, 
it had been error, but if afterwards it is not fo (c. Thus was 
the caſe of Warnecomb v. Carril, which was, Huſband and wife 
levied a fine of the lands of the wife, and this was by dedimus in 
the Lent Vacation, ſhe being then buc nineteen years of age ; the 
king's ſilver was entered in Hilary Term before, and the died in 
the Eafter-week ; and upon a motion made the firſt day of Eafter 
Term to ſtay the ingrofling of the fine, it was denied by the Court, 
for they held it to be a good fine. Another reaſon why this is 
not aſſignable for error is, becauſe it is directly againſt the record, 
which is of Trinity Term, and can be of no other Term; and 
to prove this he cited Arundel's Caſe (4), where a writ of error 


Barr 


* 


11141 


was brought to reverſe a fine taken before RodꝶꝝR Manwoop, 10. Mod. 170, 
Eſquire, in his circuit, he being then one of the Juſtices of the 283. — 


common pleas, and the dedimus was returned per RoGeRUM 


(a) Ante, 99. Dyer, 220. 5. Co. (e) Dyer, 220. 12. Co. 124,—Sce 
27. Cro. Eliz. 469 — See alſo a. Jones, alſo 2. Inſt. 511. 2. Leon, 129. 
181. Ray, 462. Skin. 343. 2. Lev. 3. Com. Dig. Fine” (E. .). Shep 
127. ; and the caſe of Watts v. Birkett, herd's Touch. 3. 2. Ld. Raym. 850. 
2. Will. x15. (4) Cro. Jac. 11. Yelv, y3.,—Sce 

(5) See the Year Book 10. Hen. 7. alſo 1. Roll. Abr. 719. 2+ Bac, Abe. 
pl. 24. 3. Inſt. 230. and Hind's Caſe, 219. 338. 1. Will. 43. 1. Term 
4- Co. 70, Rep. 24% 

L 3  Manwoop, 
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| Michaelmas Term, 3. Jac. 2. InB.R. 
Bart Manwoop, Militer, for he was knighted and made Chief Baron 
againſt" the Term following; the fine paſſed, and this was afterwards af. 
ſigned for error, that he who took the caption was not a knight; 


but it being directly againſt the record, they would not intend 
him to be the ſame perſon to whom the enen 


Caſe 96. 0 Lock again Norborne. 
Verdi hall on- F IPON A TRIAL AT BAR in ejectment for has 0 in Mili 
== the caſe was thus: Pr 


.amongit privies. Mary Philpot, in the year 1678, made a ſettlement by leaſe an 
[ NESS ; then to truſtees to ſupport contingent 
* ane A Tos Face And, nnd e in tail ade, 


7. 1g. Ray. Thomas Arundel in tail male, with divers remainders 
7.3%. ns} 

Hard. 462. 472 · | ot} 

Yelv. 22. le ms objefed at the trial, that ſhe had no power to make 


nagar ſuch ſettlement, becauſe in the 2 1676 her huſband bad 
Ven. 413. © ſettled the lands in queſtion upon her for life, and upon the iſſue 


: 


Prec. Ch. 212. Of his body, &c. and for want of ſuch iſſue, then upon George 


Gilb, E. R. 2. Philpat in Pa N with ſeveral remainders over, the remainder 
70. Mod. 292. to Mary Phi ooo! in fee, proviſo that upon the tender of a guinea 
_— 19. to George Philpot by the ſaid Mary, the e as to him 
= N. p. 232. ſhould be void. 


- 28 © George Philpot having afterwards made a leaſe of this land, to 
bags. try the title, the truſtees brought an ejectment; but Becauſe the 
1. Brown's Caf. tender of the prone canons be proved, there; ow a verdict for 
in Parl. 11. the defendant. 


And now Me. Philpot would have given that verdict in evidence 
at this trial: 


But was not ſuffered by THE Court ; for if one man has a title 

to ſeveral lands, and he bring ejectmenta againſt ſeveral defen- 

dants, and recover againſt one, he ſhall not give that verdict in 

evidence againſt the reſt, becauſe the agpink whom that 

verdict, was had may be Telieved agai it, if it is not good, but 

* the reſt cannot, though they claim under the ſame tice, and all 
. make the fame defence. So if two tenants defend a title in eject- 
ment, and a verdict be had againſt one of them, it ſhall not be 
read againſt the other, unleſs by rule of Court. But if an anceſtor 
has à verdict, the heir may give it in evidence, becauſe he is 
privy to it; for he who produces a verdict mult be either party 
or privy to it, and it ſhall never be received againſt different per- 


: * ſons, if it do not appear that they are united in intereſt : there- 
t hd, Tm fore a verdict againſt A. ſhall never be read againſt B.; for it 


may happen that one did not make a good defence, which th 
3 | 


The tender of the guinea was now proved. 
HILARY 


HILARY TERM, 
The Third of James the Second, 
«or 


The King's Bench. 


Sir Robert Wright, Kut. Chief Fuſtice. 

Sir Richard Holloway, Kut. 

Sir Thomas Powel, Knt. Juſtices. 
Sir Richard Allibon, Kut. 

Sir Thomas Powis, Kut. Attorney General. 
Sir William Williams, Kut. Solicitor General. 
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2 Memorandum. 95 bak a Caſe 97. 
HIS Vacation Sin RoBERT SAWYER ——— and Sawy nz re- 
1 Six THoMAs Powis was made Attorney General; and moted; Powrs 


SN WILLIAM WILLIAMS, of Gray's Inn, was made — 88 
Solicitor General. | * | 


Rex again Lenthal. ©  - Caſe gB, 

AN INQUISITION was taken in the ſecond year of this king, The aaa 
under the great-ſeal of 22 it was found, that of the king's 
the office of MARSHAL of the King's Bench did concern the ad- na prion, 
miniſtration of juſtice ; that Mr. Lenthal was ſeiſed thereof e gig des 
in fee; that upon his marriage he had ſettled the faid office upon in ice, grants the 
Sir Edward Norris and Mr. Cogbill, and their heirs, in truſt that fame 10-4, and 
they ſhould permit him to execute the ſame during bis life, &c. ; - e 
that the ſaid truſtees had neglected to 2 their attendance, or „ ETD 
to execute the ſaid office themſelves ; that this conveyance was je, with divers 
made by Mr. Lenthal without the notice of this Court; that he remainders 
received the profits, and afterwards granted the faid office to rr. 
8. C. Comb. 93. 8. C. Skin. 113. Co. Lit, 235. 9. Co. 5. 97. Raym. 216. — 
2, Roll. Abr. 153. Cro, Car. 587. Jones, 563. 2. Chan, Caſes, 70. 3. Bac, Abr. 302. 7344 
6. Mod, 57. Hob. 1533. 1. Ld. Ray. 159. 2. Ld. Ray. 1005. 2. Salk, 582. 1 x 


L 4 Cooling PIN 
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Rux Cooling for life; * that Croſs and his wife had obtained a judg- 
LaaTaar, ment in this court againſt Bromley, and had ſued forth execution 
* for the debt and for which he was committed to the 
cuſtody of the faid Cooling, and being ſo in execution did go x | 
large; that Cooling had not ſufficient to anſwer Croſs and his 
wife for the faid debt, &c.; that thereupon they impleaded M,. 
Lenthal in the common pleas for 1211. 2s. 4d. to anſwer x 
ſuperior ; that at the trial Mr. Lenthal gave this ſecret deed of 
ſettlement in evidence, whereupon the plaintiffs in that action 
were non-ſuited, ad damnum, c.; that Gooling went out of the 
faid office, and, the truſtees neglecting the execution 
Ar. Lenthal granted the ſame to Glover for life; that during the 
time he executed this office, one Mordal was convicted of for. 
gery, and committed to his cuſtody ; and that he permitted him 
voluntarily to eſcape, by which the faid office was forfeited to the 
king; and that the king had granted the office to the Lord Hunſdmn, 
Sir Edward Norris and Ar. Coghill come in and plead, that 
Mr. Lenthal was ſeiſed in fee; that he made a ſettlement of 
the office upon his marriage with Mrs. Lucy Dunch (with whom 
he had five thouſand pounds portion), viz. upon them and' their 
heirs in truſt, prove in the inquiſition ; and that he did execute the 
office by their permiſſion. | 
Mr. Lenthal pleads, and admits the grant to Sir Edward Norris 
ad and the other truſtee, bearing date ſuch a day, &c. but ſays, that 
Des the next day afterwards, v:z. the 10th day of Auguft, a truſt of 
tte faid office was declared by another deed, viz. to himſelf for 
life, with remainders over, and that by virtue thereof, and the 
cConſent of the truſtees, he took upon him the execution of the 
ſaid office, and was thereof poſſeſſed, either by himſelf or his de- 
puty, until the time of the inquiſition taken; then he traverſed 
that the eſcapes were voluntary (but did not anſwer the conceal- 
ing of the grant); and concludes, per quad petit that the king's 


2 


hands may be amoved,'&c, 

Pois, Attorney General, demurred to the plea of the trufttes; 
he likewiſe demurred to the plea of Ar. Lenthal; and took iflve 
*7 14c ] Tt was argued this Term and Trinity following by Counſel on 
ns path K i es to the de of law, they e Ke fd: 
Comyne, 7. Fuser, That this office cannot be granted in truſt. 


1 59. 853. S£conpLy, The eſcapes found in the inquiſition, and not an- 
10 fl. aeg, - ſwered by dhe truſtees, are ſufficient cauſes of forfeiture of thi 
12. Mod, 10. office. | + n vos a; ; 

8988 ._ TxizpLy, Another point was raiſed, Whether the aſſignment 
— — of this office to truſtees (admitting it could be ſo granted) and their 
1. Pr. Wms.102 . declaration of the truſt, created an eſtate at will in Mr. Lenthal? 
: 3. Fr. Wms. 391. | , Fixsr, 


— 
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ms, If it was a tenancy at will, then, Whetler Mr. Lenthal Ben 

1 thing to determine his wil? 4 
SECONDLY, Whether he can by law make a deputy ? 8 | 
TaIRDLY, Whether the affigning of this truſt, without giving. = Wo 

notice thereof to this Court, be a forfeiture ? | | 

Fist POINT. This office cannot be granted in truſt, becauſe Were, If, be- 

it is a perſonal inheritance, and will not paſs by ſuch conveyances/ . G . e. 

25 are uſed to convey lands; ſo is my Lord of Oxford's Caſe (a), de maribal of 

in which it was held, that a covenant to ſtand ſciſed of an office is the king's bench 

void: neither can Mr. Lenthal take upon him the execution of could grant the” 

this office by the conſent of the truſtees; for that cannot be wich- geg thereof 

out deed. If the law ſhould be otherwiſe, this inconvenience would: | 

follow, viz. Mr. Lentbal might grant the office to another with 

out leave of the Court, and the might ſuffer vol 

eſcapes, having no valuable intereſt to anſwer the es injured, 

who muſt then ſue Mr. Lenthal; and he has no in him, ſor 

he has conveyed the inheritance to the truſtees; and if they 

ſhould be likewiſe ſued, no recovery -ould be againſt them, be- 

cauſe they are only nominal. It is almoſt like the grant of an 

ofice of chief prothonotary of the court of common pleas to two 


perſons for life, which cannot be becauſe” the rolls of the 
court cannot be in the keeping of two perſons at one time (5). 
It has been adjudged, that this very office cannot be granted for 5 


years (c), becauſe it is an office of truſt and daily attendance 
and ſuch a termor for years may die inteſtate, and then it would 
be in ſuſpence until adminiſtration is committed, which is the act 
of another-court. | | | [1461 
| SzconD PoIxT, That the eſcapes found in the inquiſition, and We, If a vo- 
the non-attendance of the truſtees, are ſufficient cauſe of forfeiture. _— _ 
It is true, at the common law, debt upon an eſcape will not lie — 2 the 
inft the gaoler; that action was afterwards given by the ſtatute king's bench 
W: _ the Second; for before that act, the only remedy-priſon, and the 
inſt » the gaoler was to bring an action on the caſe againſt 7"-artendance 
him, founded upon a wrong done ; but now debt will lie, RA On 
the party be not ſufficient at the time of the eſcape, reſpondeat ſu- tody was grant- 
perior (d). The marſhal who executes this office, be it by right ed,is a forfeiture 
or wrong, is anſwerable to the king and his people for eſcapes: if of the office ? 
they are voluntary, it is a forfeiture of his office; nay, if a de- Caſes T. T. 
puty ſuffer ſuch eſcapes, it is a forfeiture by the principal, unleſs 222. 
ſuch deputation be made for life, and then the grantee for life only — me 


(a) Jones, 118. 128, Hob. 170. (e) Meade v. Lenthall, Cro. . 
Comb. 96. 587. E 437.-—5Sce alſo 1, Roll, 
(5) 18. Edw. 4. pl. 7. 2. Roll. Abr. Abr. $47, 2. Roll. Abr. 189. 678. 
152 Hob, 153. 1. Show. 289. 4. Com. Dig. 287. 3. Bac. Abr. 30a. 
4. Mod. 17. Bac. Abr. 734 73% () Dytr,274- 2+ laſt. 383. 

47. Co. 3. 2. Mod. 95. 260, Caſes | * ' 
Temp. Talbot, 97. 127. 143- | 


Hilary Term, 3. Jac.e. In B. R. 
Rex forfeits the office (a). ne NE 
againſt Me. Lenthal be tenant at will, and has ed this office to an- 
LawTnat. other for life, this is a determination of the tenancy at will, and a 
20, Mod. 74 forfeiture as to him (5). Now this grantee for life cannot be faid 
to be a deputy, for ſuch a grantee himſelf cannot make a 
ky and therefore à fortiori a tenant at will cannot do it (c). 
Fitzg. 136; 293 · admitting he ſhould be deputy, 4 him is 2 
x. L.. Ray, y os ned 9 and the Mr.. Lentha['s tenancy at will 
£4 * deing gone, ht to attend, and their non- attendance 
1 a. ought to be a forfeiture ( - The non-attendance of an officer 
who was only a ſearcher in a port-town, was adjudged a forfei- 
ture (e) ; much greater is the fault of that officer who has the 
—— juſtice, if he do not give his attendance. Be- 
ſides, if they do not attend, by conſequence they cannot a& in the 
office, and non-feazance is as ſufficient a cauſe of forfeiture as any 
other miſbehaviour whatſoever (f). But if the truſtees had given 
attendance, they are perſons inexperient, and therefore incapable 
— lon, for which they: os Am, e 


MX. PoLLExFEN chiefly inſiſted upon the point of leading, 
that he matte Rouen by the inguiftion was bot e 
the plea. | 

r Fuer, He excepted, that the defendant had noe by his plex'en- 

wget og ded timicls 09 any-<iate in this oflce, and therefors ho. cyl 

| | not traverſe the title of the king, without making to him- 
ſelf ; for why ſhould he deſire that the king's — amoved, 
and he — to his office, —— — ( 

His pleading of this deed of truſt, by which be is permitted to re- 
ceive the profits, &c. during life, cannot create an eſtate in 

*[ 147 Jim as ll eee by the ante of ſe; obey Che 

9 | can have no eſtate for life; for if a man be ſeiſed in fee of an eſtate, 

and make a declaration thereof in truſt for J. S. this is no colour 


(a) By 8. & g. Will. z. c. 26. which * ſid office, and be for ever after inca- 
takes away all diſtinctions between r 
12. T0. rag bu 
plaintiffs remedy, a further penalty is Fitag. 186. 293- Ld. Ray. 
added; for ** If any marſhal or warden, Salk. 272. $- Mod. 414. 4 
46 or their reſpective deputy or deputies, Abr. 240 
„ or any ke per of any other priſon (% Year Book 39, Hen. 6. pl. 32. 
. . * within this kingdom, ſhall take any 2. Roll. Abr. 155. 4. Mod, 29. 
* ſom of money, gratuity, or reward, I. Salk. 435. 3+ Bac. Abr. 232. 
„ whatſoever, or ſecurity for the ſame, (e) Dyer, 278. Cro. Eliz. 534. 
o procure, affiſt, connive at, or per- 3. Lev. 288. 3. Bac. Abr. 741. 
„ mit, any ſuch eſcape, and ſhall be (4) 2. Roll. Abr. 155. 4. Com. 
e thereof lawfully convicted, the faid Dig. 300. 3. Bac. Abr. 742. 
% marſhal or warden, or their reſpective (e) Cro, Car. 492. 
«w deputy or deputies, or ſuch other () 39. Hes. 6. pl. 34. 9. Co. 46. 
« keeper of any priſons as aforeſaid, Dyer, 150. 198. 1. Sid. 81. 
& ſhall, for every ſuch offence, forfeit (gp) 1. Leon. 202. 2. Joſt. 695+ 
©& the ſum of fv hundred pounds, and his Staund. P. C. 64. 2. Le>n, 123. 
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to make an eſtate for life in J. 8. (a). The defendant has Rr 
therefore no more than a truſt in this office, which is nothing in <<i"Pt . 
the eye of the law, and for which there is no remedy but by ſub. 1s. 
4 in chancery ; ſo that, being only a ceftut que truſt, he 
neither jus in re nor ad rem. He cannot be tenant at will, for 
he is not made ſo by the deed of truſt. There is a great deal of 
difference between evidence and pleading ; for this very deed may 
be an evidence n but it is not ſo in pleading ; 
therefore he ought to have pleaded that quorum prætextu he was 
polleſſed of the office, and took the profits, &c. ; but he having 
otherwiſe pleaded, and not entitled himſelf to any eſtate therein, 
he ought to be laid aſide as an incompetent perſoa. The plea of + 
Sir Edward Norris is likewiſe inſufficient z for it ſets forth the 
deedof ſettlement, &c. quorum pretextu (the defendant) juxta fie. 
duciam in eo pofitam, was poſſeſſed of the office ad eorum volun-  "» 
tatem. Now an office is a thing which lies in grant, and cannot 2. LA. Ray, 
be transferred from one to another without -deed, and here is no 15% 353 ¼ 
deed pleaded ; and as no eſtate at will can be granted of an office - 
without deed, ſo likewiſe there cannot be 2 of ſuch 
office without it (5). If then there can be no tenant at will of | 
office but by deed, and no ſuch deed is pleaded, then Mr. Lenthal 
had no power to make a deputation to Cooling z but neither tenant 
at will nor tenant for life can make a deputy if in the very grant 
made to them there is not an expreſs clauſe for the execution of , 
the office per /e vel ſufficientem deputatum ſuum. "The ſubſtance 
of all which is, viz. FIRST; here is no tenant at will: but ad- 
itting him to be ſo, he has no authority to make a deputy, and 
Tar +: oder a chy ahead ons 3s au- 
thority, and may ſuffer eſcapes. LAs TIL, by pleading of this 
permi im to enjoy the office, quorum pretextu he did 
— — bebe now this is er generah and 
an iſſue cannot be taken upon ſuch a plea z he ſhould have pleaded 
politively, that it was demiſed to him at will, and that he made a 
deputy : and then alſo the authority in Rolls is againſt him (c), 
where it is held, that the marſhal of the king's bench may grant 
the office for life, but cannot give power to ſuch grantee to make | 
a deputy. No if a tenant for life cannot make a de , cer- C 148 ] 
tainly a tenant at will has no power ſo to do. But ſuppoſe a de- 
pate nigh of made, his negle& in the execution of the office 
make a forfeiture of the eſtate of the grantee for life (d). It 
cannot be reaſonably objected in this caſe, that it is any i 
for Mr. Lenthal to loſe this office for any defect in pleading; for 
admitting the plea to be good, yet there is a cauſe of forfeiture, 
(a) A conveyance or deviſe to truſtees perform the truſts. 1. Eq, Abr. 383. 
in truſt to permit A. to receive the 1, Brown's Ch. Rep. 75. 2. Term Rep. 
profits, is a uſe executed by the ſtatute 444. Sanders on Uſes and Truſts, 231. 
27. Hen. 8. c. 10. 2. Mod. 252. ; but (5) 1. Leon. 219. 5. Mod. 388. 
if lands are limited or deviſed to truſtees Co. Lit. 61. Ld. Ray. 159. 3. Bec. 
in truit to pay over the profits, there is Abr. 726. 740. 
no ſuch uſe as can be executed by the (c) 2. Roll. Abr. 154. 
ſtatute ; for the lands muſt remain jin (4) 8. Roll, Abr. 155+ 
e hands of the truſtees in order to 


becauſs 
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becauſe the marſhal of the king's bench, being a miniſterial office 


is required by Jaw to be a perſon of fuch ability as to anſwer al 
*. eſcapes, that 55 men may have the benefit of their ſuits, for other. 
wiſe, he having nothing to anſwer, they may loſe their debts. No 
here by a ſecret grant Mr. Lenthal has conveyed the eſtate out 
of himſelf, and yet ſtill continues officer in poſſeſſion, by which 
means the e are deprived of the remedy which the law 
vides for them, and this is a ſufficient cauſe of forfeiture, 
as to the truſtees, „Le laid any thing of the eſcapes: it 
is true, Mr. Lenthal has traverſed thoſe which are alledged to 
be voluntary, but that ſignifies nothing to them, becauſe 
cannot take any benefit by the plea of another, for every one m 
ſtand and fall by his own plea. If therefore their non-attendance 
be a forfeiture, the intruders ſhall' not help them, becauſe they 
come in without any colour of right. SF 
— r 1 office of marſhal of 
anger is court conveys it in truſt; the ceſfui que truft enjoys it, and 
ey: ta — receives the — 4 the queſtion now is, Wiege & a, 
the office to dance of the truſtees; being never required by the Court, be a for- 
truſtees, with feiture of this office? And, as incident to this queſtion, it was 
permiffion to debated, Whether Mr. Lenthal was tenant at will ? It is no for- 


feiture, for they are not bound to attend: It cannot be denied but 


biz to execute 
the office, and 


receive the pro- Mat this office doth concern the adminiſtration of juſtice; but itis 


fits, Whether to be confidered what eſtate Mr. Lenthal hath in it. He had 
the marſhal is onte an eftate in fee, but if it had for life or in tail, it may 
— — de ſettled” as this is done, but not for years, becauſe it may then 
bound to fee the COME to an adminiftrator. If Mr. Lenthal be the ceffui” que 
office duly exe- Xe, then he hath an eſtate of which the law takes notice, for he 
eured ? may” be a juror at the common law (J. It is plain that he has 
5 an eſtate created hy operation of the law, for he is tenant at will, 
[ 149 ] and for that reaſon the attendance of the truſtees is not neceſſary; 
but if the eſtate had been directly granted to them, then the office 
had been forfeited for non-attendance. It cannot be denied but 
that this office may be granted at will, for fo is Sir George Ry- 
vel Caſe (b) : now if it may be granted at will by the poſſeſſor, 
it may likewiſe de fo granted by him who has an eſtate created 
the law, for fortior et diſpoſitio legis quam hominis; and in 
this caſe no inconveniency would happen; for if the will be de- 
termined, then the tor is the officer (c). When Mr. Lenthal 
had affigned this office to the truſtees, and they by a ſubſequent 
deed declared it to be in truſt for him, and that he ſhould 
take the profits during life, he has thereby a legal eſtate at will; 
for a ceftui que truſt by deed is a tenant at will. It has been 
'objeRed, that a tenancy at will of an office is void; and to prove 
this, a caſe in Jones Reports (d) was cited; but the reaſon of that 
() Co. Lit. 404. Godb. 64 (e) Salk. 466. 
(5) 9. Co. 98. Dyer, 276. pl. 28. (4) Jones, 128. 
3. Bac. Abr. 734. and . the caſes thete 
cited. But ſee 37. Cd. 2. c. 17. 


2 e 
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ſe is guided by the particular nature of that ofſice, which could Ne 

ark, Zliened — the conſent of the king. If this office be bn 7. 
"ot alienable in its nature, then Ar. Lenthal bas ſtill the” fee- 8 
imple; butthat will not be admitted. But this is not only a bare 12. f . 
eſtate at will, but a truſt for Fife, and ſuch a truſt which has a 7 
legal conſtruction (a) ; for if a feoffment be made in truſt that he 28. 
ſhould convey the eſtate to another, which the feoffee afterwards 1. * 
refuſe to do, the ceffuy que tru may bring an action againſt Prec. Ch. 308. 
him: ſo if he ſhould be retu on a jury, it is no exception to 8. Mod. 41. 
fay that he has not liberum tenementum; and therefore he is not — 1 8 234. 
an incompetent perſon to have the charge of priſons, if he may be 404. #46. 
impanneled on a jury to try men for their lives (H. Comp, 423. 
Caſes T. T. 17. 252. 1. Stra. 243. 1. Peer. Wms. 128. 359. 337. 536. 2. Peer. Ws. 
134.379. 610. i Sy 

Then as to THE FIRST QUESTION upon the Taft point, Whe- * 150 
ther Mr. Lenthal had done any thing to determine his tenancy at fre, If aman - 
will? The grant of this office by him to Gzoling will not amount be tenantat will 
to a determination of his will, becauſe it is a vid grant. It is gtd d 
true, this is denied by my Loxp CoKE in his comment upon pinie -- 
LiTTLETON, where he fays, „If tenant at will grant over his deputy be a de- 
« eſtate, and the grantee entereth, he is a diſſeiſor; for though the termination of | 
« grant be void, yet it amounts to a determination of his will (e).“ his fare? 
What ground he had for ſuch an opinion is not known; the Year 12. M-4. 610. 
Books quoted in the margin will not warrant it, for they are in 1. Sta. 674. 
no ſort parallel (4). Leo rent C96 3-is no more . d. Ray. 
than tenant at will cannot grant over his eſtate, becauſe he has Ie is 
no certain or fixed intereſt in it; and much to the ſame purpoſe is 1008. 
the Book of 22. Eat. 4. pl. 5. there cited. But ſuppoſe this to 
be a wid grant, and to amount to a determination of the tenancy 
at will, yet if the truſtees had no notice of it, that ſhall not de- 
termine their eſtates. A deviſe to an executor that he ſhall have 
the overſight of the teſtator's eſtate till his daughter ſhall come of 
age; the executor made a leaſe at will rendering rent; before ue 
year expired the daughter came of age, to whom the tenant at will 
attorned ; the executor brought an action of debt againſt him for 
the rent arrear; it was held (e) that this attornment to the daughter 
was no determination of his will, for it would be of ill conſequence 
to the leſſor if ſuch a tenant ſhould determine his will a day or two 
. the end of the year, who had enjoyed all the profits of the 


SECONDLY, Whether he may make a deputy ? It is true, a Vere, Whether 
Judicial officer cannot make a deputy ( F) unleſs he has a clauſe in 3 
his patent to enable him, becauſe his judgment is relied on in — og 
matters relating to his office, which might be the reaſon of the point a deputy : 


making of the grant to him; neither can a minifterial officer de- 12. Mod. 466, 


LA. Ray, 
(a) Godb. 64. © (+) Carpenter v. Collins, Velv. 73. ook Ray 
(5) 2. Roll. Abr. 647. Keilway, —Sce alſo Moor, 774. x, Brownl. 88, 2. Stu. 943. 
92. Hob, 349 and the caſe of Pigot v. Garniſh, Cro. - 9+ 
(e) Littleton, ſect. 77, Eliz. 678. 734. Dyer, 36. 3. Bac. 
(d) 27. Hen, 6. pl, 3» 22. Edw. 4. Abr. 409. Powel on Deviſes, 290. 


pl. 5. ( f} See Rex v. Clarke, 
| pute 
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ol the king's Of his eſtate. He who this office without acquainti 


: | Hilary. Term, 3. Tac. 2. In B. R. 


Rex one in his ſtead, if the office be to be performed by him 
ugeinf CC 
office, he may make a ty. This more evident in the 
common caſe of a ſheriff, who is an officer made by the king, 

letters patents, and it is not ſaid that he ſhall execute his 

per ſe vel ſuſficientem deputatum ſuum, yet he may make a 
| Ae is the under 400 er vp Sara __ be brou 
| parties grieved (a). uch a deputy may be made with. 
pe ag wr op ear claims . 
ſervant; and therefore where an action on the caſe was brought 
inſt the deputy of a ſheriff for an eſcape, who pleaded that the 
fhetiF made tie * his deputy to take bail of priſoners, and that 
de took bond, &c. and ſhewed no deed of deputation, yet the plez 

was held good upon a demurrer Cc. | 

Se Whether Thinbry, Whether the affignment of this truſt without giv. 
de ut af be ing notice to this Court be a forfeiture ? Tenant in fee ſimple 
office of marſhal may do it, for he has a power ſo to do by reaſon of the dignity 


of 
bench priſonwas this Court therewith muſt remain an officer ſtill, and is ſubject to 


a forfeiture? af} duties and attendance till the Court has notice of the 


But there is no occaſion to acquaint the Court in this caſe, for 

upon the grant made to the truſtees by Mr. Lenthal he is ſtill the 

officer, though he has not the ſame It was objected, that 

Sir Edward Norris, Cc. has not ſaid any thing to the eſcapes; 

but that doth neither concern Afr. Lenthal nor the truſtees ; for if 

* be be tenant at will they are not anſwerable for his neglect, for it 
Bree. Cb. 18. is a perſonal tort in him Cd). If tenant for years make a 

_ it is a forfeiture of his eſtate; but if he make a leaſe and releaſe, 

11. Mod. 203. though it is of the ſame operation, yet it will not amount @ a for- 

2. Peer. W ns.  feiture (e). Now if any eſcapes happen, there is a plain 

** remedy for the parties aggrieved; for if tenant at will remain in 

poſſeſñon of an office, and ſuffer voluntary eſcapes, his office 

| ſhall be ſeized into the hands of this Court; then he in the rever- 

fon muſt make his claim; and when that is done, he is an officer 

nolens volens ; and this was the Duke of Norfelk's Caſe (f). Now, 


(a) 1. Roll, Abr. 591. 1. Roll. marſhal as the inferior officers ſhall be 
Rep. 274. 1. Leon. 146. 3. Leon. liable to be amoved, by rule of court, 

Cro. Eliz. 173- Meor, 845. © for non.refidence, or other neglect of 
3. Bulſt. 78. 1. Lev. 233. 3. Bac. © duty, or any fuck miſbehaviour as the 
Abr. 739-; and ſee Clecot v. Dennis, court of king's bench ſhall think 


Cr. Elz. 67. « ſutficient cauſe for ſuch amoval, upon 
(5) Clecot v. Dennis, Cro. Eliz, 67. any complaint made againſt ſuch 
10. Co. 192. 1. Leon. 119. © marſhal, or any ſuch inferior officer, 


(e) Now by 27. Geo. 2. c. 17. f. 7. © by motion or petition in a ſummary 
„ The marſhal ſhall have the appoint- way,”—See Bryant's Caſe, Trinity 
« ment of all inferior officers, who ſhall! Term 32. Geo. 2. 4. Term Rep. 716. 
« hold their offices during good beha- x Cro. Jac. 17. 

% viour j and all grants of ſuch inferior e) 1. Roll. Abr. 855. 2. Leon. 60. 
« offices, otherwiſe made, are void ; 108. 2. Jones, 99. 6. Co. 15. 
% and it is provided, that as well the (J) YearBook 39. Hen 6. 32- p· 45- 


chough 


# 


Hilary Term, 3. Jac. 2. In B. R. 


though theſe capes gon und by the inquiſition to be voluntary, Res 
ey are anſwered in the plea, for that part of the inquiſition | S 
js traverſed, and that they were vi et arms; and this being not yet PEISS 
tried, the Court r If there be many 1· LA. Ray. 
negligent eſcapes, theſe not amount to a forfeiture ; as if a 05% uy 
rebel ſhould break priſon, or the priſon ſhould be on fire, thoſe are . 79 
ligent, but the officer ſhould not be ſo much as fined. But if Comyns, 334. 
ic ould be a forfeiture, the neglect muſt be particularly alledged, 0 
for the word © neglef#”* is too general (a). n ales %ad 


V3 


Adjournatur (b). l 
(a) See Dyer, 66- and the Year Book belonging, and the pow er of granting 
5. Ede. 4 pl. 27. the cuſtody of the ſaid priſon, 


; and the 

(% By 27. Geo. 2. c. 17. f. 2. the office of marſhal thereof, are reveſted in 
priſon of the Marſhalfea of the court of his majeſty, his heirs and ſucceffors, and 
king's bench, and the ſcite thereof, and ſhall forever thereafter remain and be 
the ground and appurtenances thereunto unalienable, Sec 4. Burr. 21833. 


Anonymous. eu 99. 


MAN was indicted for uſing of a trade, not being an appren- The caption” of 
A Gee, axnintd the flame of 5 Biwbows Ax hn — — 
And now a motion was made to quaſh it, becauſe the act gives ent 2 general 
power to two juſtices of the peace, quorum unus, to hear an de-at is good, 
termine offences committed againſt any branch thereof, either by zu, Yr, 


indictment or information before them in their ſeſſions (a); and 4 ·˖̈[ 
it is not faid that one of the juſtices before whom this indictment rm. L 
was taken, was of the quorum. 2. Keb. 366, 
Tux Cour anſwered to this objection, that the ſeſſions can- ar A ; 
not be kept without one juſtice of the quorum. Se Bin, 948. 
| 10. Mod. 148. 


11. Mod. 63. 113. 140. 167. 12. Mod. 251. 1. Stra. 552. 2. Stra. 788. 1. Ld. Ray. 767. 
2. Ld, Ray; 2034. 1188. 1238. 2, Hawk. P, C. 360. 2. Ld. Ray. 1238. 3. Bac. Abr. 293 


SECONDLY, The act ſays, © That it ſhall not be lawful to any Seve, If in aa 
« perſon other than ſuch who did then lawfully uſe any art, gasse on 
« myſtery, or manual occupation, to ſet up any trade uſed within So 4 


« this realm, except he had been an apprentice for ſeven — — 
„ &c.“ and it is not averred that the trade mentioned in the in- fore the a& ? 
dictment was a trade uſed before the making of the act. This Fos. 313. 
ſeemed to be a material objection. | mens 

a | Green, 2. Show, 

| | 210. 14. Ray, $14. 1. Bl. Com. 428. 

But the indictment was quaſhed for miſ- reciting of the ſta- Miſ-recital of a 

tute, | | 1 


{a) See Farren v. Williams, that the Ar gui tam on this ſtatute, Cowp. 
werter ſefſiens may proceed by 1x ron - 369. | | * 
rice 
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Caſe 100. ante 


„ B, to take as exetutor to Sir Edward Biggs, 


1 1 be the collector and receiver of his 
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- * a 2 * * — 
bw at . 2 — \ 60: Sen 
. #4 3+ N - « 6464 4s 
7 4 +; 


Where » oe is, FARROR to reverſe a fine taken by commiſſon.——The ercor af 


acknowledged ſigned was, that the cogniſer died before the return of the 


F ie may writ of covenant. But this point was not argued ( 22 
2 * 1 bor error, that the cogniſor died before the writ of covenant—S. C. Comb. 65. 1. 


Ante, 99. 4. Owen, 21. 2. Sid. 54. 92. Dyer, 246. Cao. Jas, 463. 3+ Barre 260410 


A writ of e -Becauſe Al LION, ice, Was of opinion that the Y ; 
to reverſe a fine in the errors had not entitled himſelf by 8e t oe A 


t by him ut conſanguineus et herts, SCILICET filius, &.. 
———— not ſhew how he was of kindred. 5 
_ Six William WILLIAMS, the Solicitor General, replied to 


Cra. Jac, 160. this objection, that if a deſcent be from twenty anceſtors, it is not 
es de neceſſary to ſay that he was fon and heir of ſuch a one, who was 
—— NN 
=. Mod. 70. Agreeable to this are in formedons it is on 
— the caſe ſaid that jus deſcendit. > TE J F 


Rowdon, Poſt. Adjournatur (). E 4 RS PL» 


4 #4 


* 3.—8ee 23— * 
nee . 1 28 SS 


(.) 1 is faid, S. C. Comb. 57. and - ticed in the report, 8. C. Comb. 59. yr. 
71. that for this reaſon the fine was The right to bring a writof error always 
reverſed, And by the caſe of Cockman deſcends to the perſon who is entitled to 
v. Farrer, T. Jones, 181. it ſeems, that the land, Henningham v. Windban, 
where the fine is acknowledged before 1, Leon, 261. ; and therefore if, afte 
commiſſioners it may be averred, that the reverſal, it appear that a plaintiff in error 
cognizor died before the writ of covenant, + has no immediate title to the lands, 
or by 1. Roll. Abr.,757. that he died as if there is a remainder - man before 
after the acknow and before him, the Court will reverſe their former 
the certificate thereof z but by Wright v. „ri Mod. $96. ; 
Mayor of Wickham, Cro. Eliz. 468 *.. but a complete title not be ſer forth 
that where a fine is acknowledged i= in the writ ; for it is only required of a 
court, theſe facts cannot be alledged for plaintiff in error to ſhe the connection 
| error ; ſor that in the firſt caſe they are and privity between the perſon againft 
confiftent with the record, but in the whom the fine was levied, and the per- 
ſecond they are not. Cruiſe on Fines, ſon who brings the writ of error. Sheep- 
| ſhanks v. Lucas, 1, Burr. 412. 


5 * ? 97% nn. is not no- 


* 


- Caſe 101. The Counteſs of Plymouth againſt Throgmorton. 


If A. appoint _ 
. his collector, 
and direct 


RROR to reverſe a judgment in the common in an ac- 
tion of debt upon a mutuatus brought by Mr. Throgmorim 
inſt the Counteſs as admi- 
% and receive niſtratrix of the Earl of Plymouth, wherein the plaintiff ſets forth 
Die his on a writing by which the Earl had given to Sir Edward to 
and rents, and that he 
« money becol- Promiſed to allow him one hundred pounds per annum for his pains, 
* les,” this is an entire ag» cement, and B. cannot bring an action of debr on it for 7 fl. 28 for three 
quartersof ayear's ſalary.—8. C. Salk. 65, 38. Mod. 41. 1. Vern, 297. 460. 2. Ld. 360. 744 
. Term Rep. 240, 4 


© => a «a © ca —» 


Hilary Term, 3. Jac. 2. In B. R. 
1nd in default of payment thereof, that Sir Edward ſhould detain TzCounrns 
the fame, which writing was in the words following, via. 1 % P-1movru 
« do direct and appoint Sir Eduard Biggs to take and receive pu. 
« to his own uſe one hundred pounds of lawful money of England, ron. 
« out of the firſt money which he ſhall receive of mine. The 
ation was b t for ſeventy-five pounds, being his ſalary for 


three quarters of a year, and judgment by nil dicit, 5 3 


It was argued this Term, and in Eafter Term by counſel! on 
both ſides. N 9 . " | f 
It was agreed on all fides, that the Ear! left ſufficient a to and in 
l all his bond creditors, but not enough to pay debts upon . 
contract. Me ee eee 07 ” | 
FirsT, It was — the plaintiff in the errors, that no action 
of debt will lie againſt an executor upon a mutuatus, becauſe the 
teſtator might have waged his law, but this was not much inſiſted 
SECONDLY, Thet advitting ing an action would lie, yet this id mm 
erroneous judgment, becauſe the ſuit was for Te os = pounds 
for three quarters ſalary, when by the writing Sir Eaward was to 
ſerve the Earl a whole year, and this being an entire contract thall * 
not be ſeparated, Therefore he cannot be well entitled ta he 
xtion unleſs his teſtator had ſerved a year, and he had averred it 
ſo in his declaration, As where a covenant was to pay two-ſhil- 
lings for copying every quire of paper, and the breach was ed 
that he copied four quires and three ſheets, for which eight ſhilli 
and three-pence was due to the plaintiff; it is true that he had 
judgment, but it was reverſed becauſe it was an entire covenant, of 
which no apportionment could be made pro ratd (6). n 
Tur x, That which was chiefly inſiſted on was, tomake L 1:54} 


theſe words amount to an obligation, that ſo it might be ſatisfied if 4 
amongſt the bond creditors. Weng 


But thoſe who argued for the plaintiff in the errars laid, that gs 


_ y 


it cannot be an ob/igation, for it was only a bare letter of attorney; writing under © 


an authority, and no more {c); for there are no words tg band and 
oblige the Earh, or which can make a warranty; and therefore if aa 
the money were not received, the party to whom the note was 1 , af ma. 
giren could not reſort back to him who made it, had they been nies be ſhall re- 
both living, neither ſhall the plaintiff now to his. adminiftratrix, ceive, whether 
Like the common caſes of the aſſigning of judgment, if the aſ- this is an o 
ſignee do not receive the money, he cannot have an action againſt _ 


the alſignor, who only directs and appoints him ſo to do. 


But on the other fide, THE SECOND OBJECTION was thus an- 
ſwered, viz. That this being only an executory thing, the plaintiff * 
(a) Godfrey's Caſe, 11. Co, 42. e) Co. Lit. 229. Comb. 87. 8. Mod. 

(Y) Yuv; 13% 7. Co 10, Allen, 242. 10. Mod. 47. Comyns, 139. 
9 2. Sta. 3 446. 3. Bac. Abr, 69%%gʃu“ 
Vor. III. . | may 


| Hilary Term, 3. Jac. 2. In B. R. 


Tus coux ve may now bring an action for ſo long time as his teſtator ſerve, 
ox PLvmouT® and this 43 apportioned ſecundum ratam; if the law ſhoulz 
C cdÞ be otherwiſe, the caſe of all ſervants would be bad; for they us 
ron. generally hired for a year, and do not uſually ſerve fo — bo 
G umpfit. to pay for a year's board, the plaintiff declared only 
three | qo of a year, but yet had judgment (a), be- 
cauſe, as Book fays, if there be any variance in the agree. 
ment, it is for the advantage of the defendant. 


3 Med. 242. © THE'THIRD OBJECTION anſwered, viz. When a man is indehe. 

10. Mod. 47. ed one by fn contract, which is 5 by deed, 

D an action of debt will lie againſt his executor (30) for any thing 

446. which is under hand andfeaf will amount to an obligation, eſpecial 
where the debt is confeſſed. Now there are words in this 

to ſhew that money was due, and that makes it a bond. 


But THz CounT was of opinion, that this was an entire agree 

ment, and therefore the action not well brought for three quarters 

Galary : and for this reaſon the judgment was reverſed, ui,, C. 

2 155 ] (oY x. Sid. 225. 0 Vaugh. 92. Plowd. 182. Dye, 21 
Caſe 1. Chapman againff Lamphire. 

Toſay of a re- & N ACTION ON THE CASE was brought for ſcandalous word 


der, « He is ſpoken of the plaintiff; who dec that he was a carpenter 
— Z. ae freeman of the city of London, and that he got great fun 


ying ilding of 
« ver return - houſes r 
and 


guerre, If 
ken of « c- A motion was now made in arreſt of judgment, For that a car 
Lad det bs gt Peter wuss not a trade within the ſtatute of bankrupts ; and ady 
his living by being given to ſpeak to it again, 1 
buying and ſel- M 4 2 2 

:thi . POLLEXFEN, far the plaintiff, argued, that, before 
—— Futures made againſt bankru ts, words ſpoken reflecting upon 2 
rupts ? man in his trade were actionable even at the common law, 
8. C. comb. 74. becauſe it might be the occaſion of the lofs of his livelihgod; 
$. C. cited 20. and therefore it was actionable to fay of 4 ſcrivener, that © He is 
Mod. 197 4 broken and run away, and dares not ſhew his face (a); and yet 
Ante, 112. 8, ſcriuener was not within the ftatutes of bankruptcy before the 
——— of 21. Fac. 1. c. 19. ; therefore the action muſt lie at the com- 
= 276. mon law, theſe words diſparage him in his trade. 
ere. C. „. But THE CounsEL for the defendant ſaidy. that theſe work 
1. Bac. Abr. were not actionable, for they do not tend to his diſparagement; he 


Mod. 111. 11. Mod. 220. 12. Mod. 307. 344- 420. Fitzy. 121. 253- 2. Stra. 696. 
2 797. 898. 1169. 1. Ld. Ray. 610. 2. Ld. Ray. 1417. 1480, 2. Burr, 2688. 


( 1. Roll. Abr. 59. Hutton, 66. 620. 3 unten 6. Smith, a, Id. Ray. 
. — Sax alſo Read v. Hudſon, 1. Ld. Ray, 1480. | * 


” * 5B © E&g- 


rr 


ind aw. - ed # a. £4 ....&..ot*%... 
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Hilary Term, 3. Jac. 2. In B. R. : 


be broke, and yet as a carpenter as before (a). The cafe Cnarman 
* Hill, in 2. Car. 288 court, was much Rronger chan this; 2 | 
the words ſpoken of him were theſe : . Hill is a baſe broken raſcal, „ 
« and has broken twice _— and I will make him break the 
« third time; the plaintiff had judgment, but it was arreſted (5). 


A carpenter builds upon the credit of other men, and fo long as 
the words do not touch him in the {kill and knowledge of his pro- 
feſſion, they cannot injure him. 

Taz Chur JusTICeE. The credit which the defendant has 
in the world may be the means to ſupport his ſkill, for he may not 
have an opportunity to ſhew his workmanſhip without thoſe ma- 


terials with which he is entruſted (c). *[ 156] 


TE JuUDGEs were divided in opinion, two againſt two, and dr * if - 
ſo the plaintiff had his judgment, there being no rule made to r 
it, ſo that he had his judgment upon his general rule for ty hall keep e 
. but if it had been upon @ demurrer or ſpecial uerdict, jndgment, but 
then it would have been adjourned to the exchequer chamber. — 


 dit.——1, Ld. Ray. 272. 493. 


() T. Jones, 156. the gain is by bodily labour, and not by 

(5) Hill's Caſe, Latch, 114. buying and ſelling, yet they are within the 
(e) And it ſeems now to be generally ftatute; for the labour is only in melio- 
underſtood, that although no handicraft ration of the commodity, and to render 
occupation, where nothing is bought or it more fit for ſale, Cooke's Bank. 
ſold, will bring a man within the ſtatute Laws, 47. ; and this, it is ſaid, is the 
of bankrupt, Port v. Turton, 2. Wilf. true diſtinction between a mere working 
171. 2. Bl. Com. 476. Crumpe . ca/pentey and one who buys timber 
Barne, Cro. Car. 31. z yet where perſons and materials for the carrying on his 
purchaſe commodities for the purpoſe trade ; and upon this diſtinction Los s 
of manufacturing, and thereby making Hot v held, that a ſhip may 
them more valuable, as ſcemakers, be a bankrupt, Kirney v. Ld, 
faiths, and the like, here, though part of Ray. 741. 


Goring again Deering. | Caſe 10g. 


APPEAL for the murder of Henry Goring, Eſq. brought by If 2 perſon on 

his widow. The defendant pleaded, that he was indicted for pe en- 
the ſaid murder at the Seſfions-houſe in TR OLD BAILEV, in Jas f 
Madleſex; that he was found guilty of 3 and not of faughter, but 
murder, prout patet per recordum ; that he was clericus, et paratus beforeclergy al- 
fuit legere ut clericus, if the Court would have admitted him; and lord, or ſen- 
that he is the ſame perſon, &c. To this plea the appellant de- r 
murred. dcceaſed enter 


The truth of this caſe was, that after the convition, and before 7, , br of 


the ſentence, an appeal was brought, ſo that the defendant had not not plead * as. 
an opportunity to pray his book. | | by 5 


* was ready to pray his clergy,” in bar to ſuch appeal ; for aſter appeal entered the Court cannot 
alk him what he has to ſay, ſo as to let him inte the benefit of his clergy, and thereby d- ſeat the 
appeal. Tamen guetre,—S. C. Carth, 16. $.C. Comb, 89. 8. C. 2. Show. 50. 8. C. Trem 15. 
4 Co. 46. 3. Inſt, 131. Co. Ent. 54. Kely. 94. 107. 2. Sid. 316. 2. Show. 4375. 
4+ Mod. 100. 1. Salk, 63. 2. Leon. 160. 1. And. 68. 2. Hawk. P. C. 334. 536. 
257+ 10. Mod, 86, 11. Mod. 228,” 12. Mod. 109. 157. 349+ 6421. Ld, Ray. 556. 

M 2 Mx. 
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Mx. POLLEXFEN, for the r if the ſtatute of 


Hen. 7, c. 1. were not in the way, this plea might be a 
by to its „ becauſe before : making of that law, -—_ 


prives'the defendant of that benefit; for it is enaCted, * that if 


4 any man be acquitted of murder at the king's ſuit, or the prin- 


<« cipal attainted, the wife, or next heir to him ſo lain, may take 
&« and have their appeal of the murder within a year and a day 
tc after the ſaid murder done, againſt the ſaid perſons fo acquitted 
& or attainted if they be alive, and the benefit of clergy (a) before 
« not had.” - Now though the party be neither acquitted or at 
tainted, but is only convicted of manſlaughter, ' yet the word 


< attain?” in this te ſignifies the ſame with « convi?;” and 


*f 157] 


viel is a plea at the common law in 


this appears by the penning of the act in that clauſe which men- 
Gor the benefit of cler GS: viz. & that if any man be attaint. 
« ed of murder, the heir have an appeal if the benefit of cle; 

cc be not had. Now an attainder ſuppoſes a conviction, 
one is the conſequence of the other ; and if it ſhould not ſignify 
the ſame thing in this place, then that clauſe would be in vain, 
becauſe if it ſhould be taken for the judgment given upon the con- 
viction, then it is too late for the party to have any benefit of his 
clergy. Thus it was,held in the ſecond reſolution of the caſe of 
rot v. WWigg (6), that the word © attaint” in this very act ſhall 
not be intended only of a perſon who hath judgment of life, butalſo 
of one convict by confeſſion or verdict. It is true, it is faid in 
that caſe, and fo likewiſe in Holecreft's Caſe (c), that auterfiit; 
convift of manſlaughter upon an indi t of murder, is a good bar 
to an appeal at the common law, as well as if the clergy had been 
allowed ; the reaſon may be, becauſe in both thoſe caſes the judg- 
ments were by confeſſion, ſo that the Court ought to have granted 
the clergy; but this is a conviction by verdict, which alters the 
caſe, | 


8m Grone T zeBY, + contra for the 


0 


* Auterfoits con- 


excepted) at this day. . 

Fixs r, It by the ſtatute of 3. Hen. 7. c. 1. that the yea 
and day, which was the time allowed for the appeal, and in which 
time the king's indictment could not be tried, was @ uſage, but not s 
law, therefore that act provides that the king ſhall proceed upon 
the inditment within the year and a day, and not ſtay for the ap- 
peal of the party. If the party be attainted or acquitted, the wite 
or next heir ſhall have an appeal, but not if he be convicted. 
But now admitting that the word © attaint”” has the fame ſigniſi- 


cation with the word © convict,“ yet this is a good plea both 


within the words and the equity of the ſtatute. This appears upon 
{a} Nota, At this time clergy was (5) 4. Co. 46. 2, | 


allowed for murder, but now taken away (c) 2. Ander. 68. 


by the ſtatute of 23. Hen. 8. c. 1. Hale 3 
P. C. 233,——Neoteto Fou EDIT 10. 


the 


caſes (treaſon on 


— a a ww Ot. =, 4 R £A © DI” - o. 
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the conſtruction of that law, which muſt be expounded according Gontxe 
to the vulgar ſenſe and ſignification of the words; and therefore againſt 
where the ſtatute ſays, © that an appeal lies where the benefit If 
« clergy is not had, it means where it is not had de jure; but the 

clergy in this caſe was de jure, and the defendant was ready to 

read, if he had been admitted thereunto by the Court. Thus is the 

ſtatute of Marlbridge about the taking away of wards, viz. „ $7 

« parentes congueruntur, that is, if they had cauſe to complain, 


SECONDLY, This ſtatute has been expounded — to 1. Com. Dig. 
equity ; for though it give an appeal to the wife or next heir of him 8 - 
lain, yet if a woman be killed, her next of kin ſhall bring an ap- 175, 442. 282. 
peal, * Therefore by the ſame equity theſe words, viz. © the 356. 410. 

« henefit of clergy not had,” ſhall be conſtrued © had by the grant 3. Peer. Wms. 
« of the Court; for if a man be indicted without the addition of 437. 

clerk, he cannot demand his clergy unleſs the Court afk him; but Co. Ent. 355. 
if be be indicted with that addition, then he may demand it, becauſe * [ 158 ] 
it is ſuppoſed by the Court that he can read, 


' TainDLy, That this appeal was not well brought theſe, excep- Were, If an 


appeal of mur- 
tions were taken, grounded upon the ſtatute of Gloucefter, "= deſcribing 


b. Edw. 1. c. 9. by which ſeyen things are required in an appeal „. gu 2 
of murder; viz. that the appellor declare the fa#, the year, the day, been circa boram 
the hour, the year of the king, the town where the fact was done, «tavemis ſuit» 
and with what weapon the party was ſlain. Now in this caſe there ciently certain ? 


is a defect in two of the things required by that ſtatute, - 2. Inſt. 378. 

| 1. Bulſt. $2. 
Fsr, The hour is laid too general; for it is circa horam Skin. 443. 
davam, which is not certain enough. 3 | 


1. Com. Dig. 371. 1. Bac. Abr. 127. 


SECONDLY, They have laid no vill; for it is that the defendant te, If an 
dd aſſault the huſband of the appellant in parochid Sancti Mar- Fay of mur- 
tim in Campis ; now Sogn that word © parochia” has crept I 
into fines and recoveries, and likewiſe into indictments, it muſt not been made in the 
be allowed in appeals. There may be ſeveral vills in one pariſh ; parj6& of Se. 
and though this is ruled good in indictments, it ought not to be ſo Martin's, with 
here, becauſe of the difference between an indiftment and an ab- 5% bens _ 
5 for in indictments you need not mention the hour, but it muſt * 4 

done in appeals. A pariſh is an eccleſiaſtical diviſion, and Samt. 30. b. 


though ſuch may be a vill, it is not neceſſary ex vj termini that We rg 
fo, | he 


Taz Care Jusricx afterwards, in Trinity Term 4. Jac. 2. Skin. 554. 
delivered the opinion of all the Judges, who, except STREET, 8. Mod. 10. 
Juſtice, were aſſembled for that purpoſe at SzR jEAnTs Inn, that 7 Med. 290. 
this was no good plea, and that the Court ought not to aſt the pri- 2. flag. F. e. 
fuer what be had to fax; and ſo to let him into the benefit of his 265. 

g7. | | | 


M3 Tuamen 
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Tamen quere, for it is otherwiſe reſolved (a). 


(a) This refalution to the contrary 
was in the caſe of Armitrong v. Liſle, 
Hilary Term, 8. Will. 3. Life was 
zndifed at the Summer affizes at Carli: 


aſter the verdict, exlubited his appeal; 
but before the appeal was arraigned, and 
after Lifle was taken from the bar, a 
friend prayed that he might be ad- 
mitted to his clergy ; and then the appeal 
was read in open court, and Li ap- 
peared to it, and prayed to be bailed, 


- but refuſed to plead ; upon which he 


was remanded to gaol. The prifoner 
and the proceedings againſt him were 
removed into the king's bench, where 


© the priſoner pleaded the indiftment and 


*[ 159] 
Caſe 104. 


Abye-law made 
by re Company 
of Hunte 


noneoſ he Cem 
pany all buy 
— 
fFwe - 

don, except 
two perſons 
sppointer by 
the Company, is 
void; for they 
Eave not juril- 
dition to that 


5. Co. 65. 


Savil, 74 
Bridg, 139- 
Hob. 212. 


conviction of manſlaughter at the affizes ; 
that no judgment was given thereon ; 
that he had prayed his clergy, and was 


ready to receive it if the Court would 
have admitted him thereto ; and that 
afterwards, being demanded by the Court 
why judgment ſhould nor be given againſt 
hira, he demanded the benefit of clergy, 
which was allowed to him, The qus. 
tion was, Wh<ther this plea was good in 
bar of the appeal ? And it was refolved 
by the whole Court to be a good ples, 
S C. Skin. 670. 8. C. 1. Salk, 62. 
S. C. Kely. 93. It ſeems, 

to be fully ſettled by this caſe, that x 
conviction of manſlaughter on an india. 
ment of murder, and the prayer of 
thereupon, may be pleaded in bar of m 
appeal of the ſame death, whether fuch 
prayer were made upon the party being 
called to judgment or not, 2. Hawk, 
P. C. 536. And the law of this caſt 
has been fince confirmed, in the caſe of 
Smith . Taylor; Trinity T 1, 
Gee. 3. 5. Burr. 2801. * 


The Company of Horners againſt Barlow. 


DEBT UPON A BYE-LAW, whercin the Company ſet forth, that 
they were incorporated by letters patents of Ning Charles the 
Firft, and were thereby empowered to make bye-laws for the b:tter 
of Lenden, that government of their corporation; and that the maſter, warden, and aſ- 
| ts of the Company made a law, viz. that two & men appoint- 


« ed by them ſhould buy 


b horns for the Com 
to be diſtribute r 


<« them to the hall, there to be diſtributed every mon 

t“ maſter, &c. for the uſe of the Company z and that no member 
« of the Company ſhould buy rough horn within four - and- twenty 
« miles of London but of thoſe two men fo appointed, under a 


penalty to be impoſed by the faid maſter, warden, &c, ;” that 
the defendant did buy a quantity of rough horn contrary 


to the ſaid 


law, &c. There was judgment in this caſe by default. 


And for the 


endant it was argued, that this was not » goo! 


bye-law.-—FirsT, Becauſe it reſtrains trade (a), for the 

y are to uſe no horns but ſuch as thoſe two men ſhall buy, and 
3. Lev. 294+ if they ſhoyld have occaſion for more than thoſe men ſhould buy, 
then it is plain that trade is thereby reſtrained. —SzconDLyY, The 
maſter, &c. has reſerved a power which they may uſe to op- 
preſs the poor, becauſe they may make what agreements they will 
10. Mod, 131. amongſt themſelves, and ſet unreaſonable prices upon thoſe commo- 


333, dities, and let the 
-— poet at what rates they pleaſe. 


younger fort of tradeſmen have what quantity and 


+ Salk. 293. 14% 2. Bac. Abt. 341. 1. Will, 233. 2. Wilf, 266, 2. Peer. Wms, 20% 
C 1. Ld. Ray. 498, 2. Ld. Ray. 1129. 1. Term Rep. 118. 11. Co. 34. Hob. 20 


(«) r1. Co. 34. Hob. 215, Poſt, 193. 


Tuoupsox, 


- = x I 6 
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THOMPSON, Serjeant, anſwered. FIxsr, This bye- law is for Tun Co 
the encouragement of trade, becauſe the horns are equally to be 7 m_ 
iiftributed when brought to the hall for the benefit of the whole Radio. 
Company (a. | 

But THE MATERIAL OBJECTION Was, that this being a Com- 

y incorporated within the city of London, they have not juriſ- 
diction elſewhere, but are reſtrained to the city, and by conſequence 
cannot make a bye-law which ſhall bind at the diſtance of four-and- 
twenty miles ; for if they could make a law ſo extenſive, they might, 
by the ſame reaſon, enlarge it all over England, and fo make it as 
binding as an act of parliament. | ; 


And for this reaſon it was adjudged no good bye-· law. | 
(a See the caſe of Pierce o. Bartrum, Cowp, 270. [160 J 


Sir John Wytham againſt Sir Richard Dutton. Cute 105. 


ASSAULT AND FALSE IMPRISONMENT, on the fourteenth Te ang 
day of October in the thirty-fixth year of Charles the Second, &c. ; —— 


The defendant as to the affault before the ſixth day of November auf u 
pleads not guilty, and as to the falſe impriſonment on the ſaid ſixth governor of 
day of November in the ſame year he made a ſpecial juſtification, Bardi; 
viz, That on the twenty- eighth of October in the thirty-ſecond that be appoint. 
year of Charles the Second, &c. the king by his letters patents did od the plgincit 


t the defendant to be captain-general and chief governor of ar dag Nesb- 


appoin 
Barbados, and ſo ſets forth the grant at large, by which ints ſencez that the 
twelve men to be of the king's council during pleaſure, of which defendant did 
the plaintiff Mytham was one; that the defendant had alſo power 1 e- 
by the advice of that council to appoint and eſtabliſh courts, judges, 77, u 
and juſtices and that the copies of ſuch eſtabliſhments muſt be tat by powers 
ſent hither for the king's aſſent, with power alſo to eſtabliſh a de- veſted in him 
puty-governor; that by virtue of theſe letters patents the defendant for that pur- 
had appointed Sir John Mytbam to be deputy-governor of the bo Me called « 
ſaid illand in his abſence; and that he being fo conſtituted did mal? u Shan the 
et arbitrariz execute the ſaid office; that when the defendant defendant was 
returned to Barbadoes, viz. b. November 35. Car. 2. he called a charged ' with, 
council, before whom the plaintiff was charged with mal-adminj. ud comminred 
fration in the abſence of the defendant, viz. That be did not take u l obe- 
the uſual oath for obſerving of trade and 2 that he aſſumed „st for, 
the title of lieutenant-governor; and that made in court ma/-admizifra- 
were altered by him in his chamber: upon which it was then or- w; which is 
dered that he ſhould be committed to the provoſt- marſhal until Oy * 
diſcharged by law, which was done accordingly; in whoſe cuſtody 3 5 
he remained from the ſixth day of November to the twentieth of goodjuflificationy 
December following, which is the ſame impriſonment, &c. —— — 
gainſt a perſon for acts done in the n C. 13. Vin. Abe. * 
8. C. Show, Caſes in Parl. 24. 6. Mod. 1295. 2. 625, Cowp. 166. Dough, 594 


1. Term Rep. 493. Ld, Ray. 1447. 
B 4 To 


- 
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Sr Jon To chis plea the plaintiff demurred; and the defendant joined 


Wrruan in \ 

tus eewans © Mz. Pottexren argued for the plaintiff, Fier That the 
BY | | , , | 
DuTTO®. cauſes of his commitment, if any, were ſuch as they ought 
not meddle withal, becauſe they relate to his miſbehaviour in his 
1. Mod. 396. ent, for which he is anſwerable to the king alone. But 
eee ing they might have ſome cauſe for the committing of him, 
" Ray, this ought to be ſet forth in the plea, that the plaintiff might anſwer 
11c0. 1530. it; for to ſay that he did not take the oath of deputy governor in 

7. Stra. 509. what concerned trade and navigation is no cauſe of commitm 
2+ Sa. 1154. hecauſe there was nobody to adminiſter that oath to him, for he was 
8 himſcif, Then to alledge that he altered in his cham- 
ſome decrees made in the court of » that can be no 
® # 161 ] cauſe of commitment, for the governor is chancellor there, Be- 
Eno ſides, the defendant does not ſhew that any-body was injured by 
| | ſuch alterations; neither doth he mention any particular order, but 

only in general; ſo it is impoſſible to give an anſwer to it, 


SECONDLY, He does not alledge that the plaintiff had made or 
done any of theſe things, but that he was charged to have done 
it; and non conffat whether upon oath or not. | 


| Tnoursox, Serjeant, for the defendant. —The governor has 
: a large power given b e letters patents to make laws ſuch as he, 
by conſent of a — council, ſhall enact. The fact is ſet forth in 
| the plea; the plaintiff was committed by virtue of an order of coun- 
© cil, until he was brought to a general court of oyer and terminer, 
Pace an by which court he was again committed. Thar th court had 
ase wer to commit him is not denied, for the king is not reſtrained 
I, Peer. Was, b the laws of England to govern that iſland by any particular law 
266. whatſoever, and therefore not by the commorr law, but by what 
| law he pleaſes ; for thoſe iſlands were gotten by conqueſt, or by 
ſome of his ſubjects going in ſearch of ſome prize, and planting 
themſelves there (a). The plaintiff being then committed by an 
order of council © till he ſhould be diſcharged by due courle of 

0e Jaw,” this Court will preſume that his commitment was legal. 
Tus Court were all of opinion that the plea was not good; 
ſo judgment was given for the plaintiff. But afterwards, in the fifth 
of William — tk this judgment was reyerſed by the houſe of 

peers (6b). | . f 

(a) See Calvin's Caſe. Rep. 493- 3 Sutherland v. Murray, 


Se Moſtyn v. Fabrigas, Cowp. 1. Term Rep. 538. 
261. ; Jobnſton v. Sation, 3. Term 
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Sir Robert Jefferies againſt Watkins. Caſe 106. 


P for a duty to be paid for weighing In an aQion on 
of goods at THE COMMON BEAM of London, ſetting forth, that = caſe for not 
the lord mayor, &c. time out of mind kept 2 common beam and 7 4 
weights, and ſervants to attend the weighing of goods; and that the mon beam, the 
defendant bought — &c: but did . *. them to the beam omiſſion ofitate 
to be weighed, cuum amiſit. Upon not guilty pleaded, ing that the 
there wm 7 for 72 | 5 — _ 
It was moved in arreſt of judgment, that the plaintiff had not ed f werd * 
brought himſelf within the perſcription, for he doth not “ fay that # 11621 
the defendant ſold the goods by weight, and this is a fault which is 
not helped by a verdict. This had been certainly — upon CNA Las 6, 
demurrer, and being ſubſtance is not aided by this verdict. This Ray. 2 
is ſubſtance, for the duty appears to be wholly in reſpect of the 2. Jones, 145- 
weights which are kept; now weighing being the principal, and 1. Mod. 169. 
it being no-where alledged that the goods were weighed elſewhere, 2. Show. 308. 
or that they were ſuch which are uſually fold by weight, then there 5 
is no need of bringing of them to the beam. If one preſcribe to 7 Planer 
2 common, Be ys not ſay for cattle levant et couchant, the (C. 87.). 
preſcription is not good. is being the conſideration of the duty, B. R. H. 116, 
it ought to be preciſely alledged ; as in an aſſumpfit, where the m—_ : 
plaintiff declared, that in conſideration that the defendant owed him 8 Ha 
* pounds he 1 to pay it ante inceptionem proximi itineris 1. Term Rep. 
to London, and alledged that ſuch a day incepit iter ſuum ad London. 141. 
but for omitting the word proxime judgment was arreſted after Fug. 54. 62. 


verdict (a), becauſe the duty did ariſe upon the commencement of fa. l 15. 


his next journey. The true reaſon any-thing is helped by 
verdict is, for that the thing ſhall — form to have been given 1. Sim. 34. 
in evidence at the trial (Y). 592. 


which is the only offence to be proved. The want of averment x4 


vitiate this declaration after a verdit. To prove this, ſome autho- 1015. 
rities were cited; as where, in treſpaſs, the defendant juſtified for com- 

mon, by preſcription, for beaſts levant et couchant, and that he put 

in his beaſts utendo communia ; and iſſue was taken upon the pre- 
ſcription, and found for the defendant ; and though he did not aver 

that the cattle were levant et couchant, yet it was held thatit was 
cured by a verdict (c). | | 


And of this opinion were THREE JUDGES now: | 
(a) Leiv. 175, Cro. Jac. 245- Ce) Corbyſon v. Pearſon, Cro. EU. 
(5) 10. Mod. 429. 12. Mod, io. 458. Cro, Jac. 44 1. Sid. 278. 


2. Ld, Ray, 1061. Fitzg. 174+ 275. Palm. 260. Cro, Car. 497. 1. Com. 
9. Stra. 1011. Dig, 331. 2, Saund. 324. — 
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Sin Roxray But ALLIBON, Fuffice, differed; © for,” fays he, © if this decla« 
| 32 « ration ſhould be good after a verdict, then a verdict will cure any 
Warzims. * fault in pleading,” | 


- Judgment for the plaintiff, 
163] | 
Caſe 107. | * Prowſe againſt Wilcox. 


To by of »jaſ- A N ACTION ON THE CASE for ſcandalous words.—The plain 
ner of the peace, tiff declared, that he was a juſtice of the peace for the county 


« after me, and being ſuſpected to be concerned in that rebellion ; and that the de. 
ein make fendant thereupon ſpoke theſe words of the plaintiff, viz. John 
Ste me <« Prowſe is a knave, and a buſy knave, for ſearching after me and 
— other honeſt men of my fort, and I will make him give me fa- 
« me,” is ac- tisfaction for plundering me.” There was a verdict for the 
— plaintiff, and the judgment ſtayed till the return of the poſtea. 
* Mx. PoLLEXFEN moved, that the plaintiff might have his judg- 
GRE ment, becauſe the words are aQtionable, for they touched him in 
57. 59. dis office of a juſtice of peace. It was objected, that the words 
Tro. Car. 14. are improper, and therefore could not be actionable. But admitting 
1. Vent. 50, them ſo to be, yet if they in any wiſe reflect upon a mah in a pub- 
5 f 


| 8 lic office, they will bear an action. 


90. 143. 240. ' SHORE, contra. The plaintiff does not | collequium of 
—_— 536. him as a juſtice of the peace, N ſpoken of 
r, 3 3 his office, or the execution thereof; and therefore 
Stra. 617. 1168. an action will not lie, though an information might have been pro- 
Fort. 206. per againſt him (a). If a man ſhould call another « lewd fellow,” 
1 and ſay that © he ſet upon him in the highway, and took his purſe 
14. Ray. hs « from him,” an aRtian will not lie, becauſe he does not directly 
1029. 1369. Charge him with felony or robbery (6). 
See ante, p. 156. TRE CourT were divided in opinion, two againſt two, fo 
RR againſt 
(a) Vide ante, 239. Rex v. Darby. Humphrey, Oro. Eliz. 390. 4 and Lay- 
% The caſe of Holland b. Stoner, rance v. Woodward, Cro. Car. 277. 
Cro. Jac. 315- See alſo Latham v. | 


»[164], 

Caſe 108. * Boyle againft Boyle. | 
If men libelin A LIBEL was in the ſpiritual court againſt a woman cauſa jac- 
the ſpiritual = titationis maritagii, The woman ſuggeſts, that this perſon 


court 1 K . . . - . 

wt pre jo!” was indicted at the ſeſfions in the Ola Bailey for marrying of her 
after he haz been convicted of bigemy in marrying the woman againſt whom he libels, a probibities 
hall go; for a convidtion in a court of criminal juriſdiction is conclufive evidence of the ſact.— 
S. C. Comb, 72. Godb, 50%. - Hales, 121. 1, Sid. 171. Cro. Jac, 625. 2. Inſt. 614. 
$. Mod. 181, 10. Mod. 386. 11, Mod. 224. 12. Mod. 35. 319. 339. 419. 432+ 610. 
Gilb. E. R. 156, Fitzg. 164. 175. 276. 1. Stra. 79. 2. Stra. 960. Salk. 548. Bull. N. P. 
345+ „ Bac. Abr, 257, 258. 2, Will, 124, 2. Hale P. C. 121. 2. Term Rep. 649. (he 
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then having a wife living) contra formam flatuti (a); that he 
— — — = had judgment to be lc in the 


hand; ſo that being tried by a jury and a court which had a ju- 


riſdition of the cauſe, and the marriage found, a prohibition was 


prayed (9. | | 
Levinz, Serjeant, moved for a conſultation, becauſe no court 
but the eccleſiaſtical court can examine a iage ; for in dower 


the writ is always directed to the biſhop to certify the lawfulneſs 
of the marriage; and if this woman ſhould bury this huſband and 
bring a writ of dower, and the heir plead ne unques accouple, &c. 
this verdict and conviction ſhall not be given in evidence to prove 
the illegality of the marriage, but the writ muſt go to the biſhop /c). 
This is proved by the caſe of Emerton v. Hide (d) in this court. 
The man was married in fact, and his wife being detained from 
him (ſhe being in the cuſtody of Sir Robert Viner) b t an 
habeas corpus; ſhe came into the court; but my Loxpd Hats 
would not deliver the body, but directed an ejectment upon the 
demiſe of John Emerton and Bridget his wife, that the 
might come in queſtion ; it was found a marriage; and afte 
at an hearing before the delegates, this verdict was not allowed to 
be given in evidence, becauſe in this court one jury may find a 
marriage and another otherwiſe ; ſo that it cannot be tried whe- 
er WOE ly AC It is true, this 
Court may control the ical courts, but it muſt be codem 
genere. es => 

E contra. It was ſaid, that if a prohibition ſhould not go, then 
the authority of thoſe two courts would interfere, which might be 
a thing of ill conſequence : if the lawfulneſs of this marriage had 
been felt tried in the court chriſtian, the other court at the Old 
Bailey would —_— credit to their ſentence. - But that court 
has been prohibited in a caſe (e) of the like nature; for a ſuit 


\'Bovrtn 
againſt 


Bort. 


was there commenced for ſaying, “ that he had a baſtard ;” 


* the defendant alledged, that the plaintiff was adjudged the re- 
puted father of a baſtard by two juſtices of the peace according to 
the ſtatute of 18. Eli. c. 3. ; and ſo juſtified the ſpeaking of the 
words; and this being refuſed there, a prohibition was granted. 
And ſo it was in this caſe, by the opinion of three Judges. 
DR. HepGxs, à civilian, being preſent in the court, ſaid, that 
marriage or no marriage” never comes in queſtion in their court 
upon a libel for jactitation, unleſs the party replies © a lawful 
4 marriage; and that the ſpiritual court ought not to be filenced 
by a proof of a marriage de facto in a temporal court; for all mar- 
riages ought to be de jure, of which their courts had the proper 


*f 165] 


A 


{a} The ſtatute x, Jer. 1. c. 11. 625. ; and ſee the caſe of Rex v. Riſlip, 


(5) But ſee the caſe of the Ducheſs of where it is adjudged, that the filiation of 

i » Caſes in Crown Law, 132, a baſtard by two juſtices precludes the 

(e) Lord Howard v. Lady Iachi- adjudged father, as to all the world, 
quin, Bull. M. P. 245. in marg. from ſaying he is notthe father, 1. Ld, 

(d) Hob. 288. ' Ray, 394+ 6 

(% Webb v. Cook, Cro, Jac, 353. Sie 
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Caſe 19. Sir John Newton 4gainft Francis Creſwick. 
An den on IN AN ACTION ON THE CASE, wherein the plaintiff dec 
ws 2 that the defendant exhibited a petition againſt him and Sir 


— © wetd. R. H. before the king in council, by reaſon whereof he was com- 
tion againſt the peed to appear at a great expence, and that he was afterwards 
plaintiff muſt be diſcharged of the matter alledged againſt him ; which was the erect- 
in erethe pe. I of cottages in Kingſwood C ein the county of Gloucefter ; 

1 exhi- This action was firſt laid in Gloucs/terfbire, and the defendant 
| 3 moved that it might be laid in Afiddleſez, where the petition was: 
ter done in ano- | | 


ther place. But it was inſiſted for the 1115 "ad be. en 
1. Term Rep atiſes in two places, . to lay it in either. 
Lem Rp. Tur Covkr held, that the exhibiting of the petition was the 


ground of the action, and though it contained matter done in another 
place, yet it ſhall be tried in the county where the petition was 
dehvered; for the petition had contained matter done be- 
yond ſea, &c. (a). F222 
A pha which Now in this caſe, the action being brought in Middleſex, the 
2 Ag the 22 pleaded, at 7 — 2 was 19 the erecti 
general iſſue is the ſaid cottages; e digging of pits; and by the ing of a 
. warren by Sir Fobs Vente of fu the . perſon Sir R. H. 
Co. Lit. 33. being then a Juſtice of the peace for the county of Gloucefter, 
8 upon complaint to him made, did not impoſe penalties upon the 
— 20g nng olfetders, but did abet the faid plaintiff, by reaſon whereof the 

5 deer were depteaſed from one thouſand head to four hundred. To 
1. — this plea the plaintiff demurred. N | 
$S. Mad. — Gilb., E. R. 183. 3. Peer. Wms. 90. 405 12. Mod. 399. 408. 515. 
1. Salk, 334, Fort. 378. 2. Will. 124. 5. Com. Dig. Pleader” (E. 14. . 


199+ 


(a) In the caſe of Lyde v. Rodd, 
. 2. Brown's Caſes in Part. 328. it was 
| hdd, that in an aftion for damages 
againſt an attorney for filing a bill in 
chancery without any authority from, 
or even with the knowledge, of the plain- 
tiff, which was aſterwards diſmiſſed wi: h 
. coſts, and the plaintiff obliged to pay 

thofe cofts, that he may lay his ven- 


either in the county where the court of 


chancery is held, or in the county where 
he actually paid the money. So alſo in 
Scott v. Breſt, 2. Term Rep. 238. 
where A. by deed indented in London tor 
ſecuring the re- payment of money lent to 
J. was appointed receiver of Z.'s rents in 
Middleſex, with a pretended falary, 
which enabled him to retain uſurious 
katereft, and he received the rent in 


Middl:ſex, but ſettled the account in 
London, and there paid the balance on 
which the uſurious intereſt was allowed, 
it was held, that the verve might be laid 
in either county. In an action for a libel, 
however, the Court will not ange the 
venue on the ground that the cauſe of 
action ariſes where the paper is priated 
and publiſhed, Pmkney v. Collins 

1. Term Rep. $71. ; Cliffold v. CL 

1. Term Rep, 647. Butif it was both 
written and publijhed in one place, they 
will change the venue to that county, 
Freeman v. Norris, 3. Term Rep. 306.3 
or if written in Torkfbire, and ſent by the 
poſt into Germany, the wenue may be 
changed from London to Yorkſhire on the 


uſual affidavit, Metcalf v. Markham, 


3 Term Rep. 652, 


. 
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* Mx. POLLEXFEN argued againſt the firſt, that it charged 
Sir R. H. with no particular crime, 1 the matter NY ron ; 
upon the plaintiff, and amounts to no more than the generat e fee 
for the queſtion is, Whether the defendant has y proſe- cm 
cuted the plaintiff before the — in council? which is only mat- 


fore he ought to have pleaded not guilty. It ig true, where the 10, pos og 
defence conſiſts in matters of law, the ndant may plead 210. 217. 7 
2 but where it is purely fact, the general iſſue muſt be 12. Mod. 95. 


121. 316. 376. 
| . 837. 

E conTRA- It was inſiſted upon, that what is alledged in this Ag. 274 _ 
plea might be ar in evidence upon the en iſſue, hut the = — 74. 
defendant may Iikewiſe plead N not truſt the mat- 1. Stra. 114. 
ter to the lay- gent. As in conſpiracy for procuring of the plain- 69. ö 
tiff to be falſly and maliciouſly indicted of a robbery; the 1. Ld. Ray, 88. 
dants plead that they were robbed, and ſuſpecting the plaintiff to ag | 
be guilty, procured a warrant in order to have the plaintiff exa- 369. 
n of which he had notice, and ; 
abſented himſelf, but was afterwards committed to the gaol by a 
Judge — * => me rien _ a bill of indictment, 

&c. que 6 conſpiratio ; this was judged A lea, 
eo it amounted to no more than the general ſue; Salts 
matter might have been given in evidence at the trial (a). 


Tux Cour, except ALLiBON, Juſtice, adviſed the plaintiff 
to waive his demurrer, and the defendant to plead the general iſſue. 


But ALLIBON, Suffice took an exception to the declaration, In an don on 
for that the plainti not alledged any N but only the caſe for a 
that he was compelled to appear, and doth not ſhew how, either Pausen pro- 
by the petiti the defendant, or by ſummons, &c. He — — | 
to ſet forth that he was ſummoned to appear before the king in r- ſhew ſpecial da- 
der to his diſcharge, but to-ſay coaus fuit comparere is incertaing mage. 
for that might be in the vindication of his honour or reputation. 


He complains of a petition exhibited againft him, which the de- Probable cauſe is 
fendant has anſwered by ſhewing to the Court ſufficient matter i plea to an 
which might reaſonably induce him ſo to do; and for that reaſon en for a ma- 


he held the-plea to-be good. 4 . 
Sed adiournatur. Rf 1. Term Rep. 
a 493». 8 


(a) Cro, Eliz, $71, 900. 21. Edw. 3. Moor, 600. Raſt. Ent. 123.-=Sed nota, 
Pl. 17. 27. AM, 12. Keilway, $1. This defence was matter of law. 


Rex | 
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Caſe 110. Rex againff Hockenhul. 


A miſprifion of INFORMATION was exhibited againſt him for a riot; of 
LAN which he was found guilty. 


— fr This exception was taken in arreſt of ju 5 „ Mzno. 
e AAnDUn 49 general. quarterial, ſc 72 is tent. Ce. 


« Jie ſabbat Duindenam Sanfii Martini præſentat. e 
1. . . 2 iftit g {govt art cafe anuarii in ſuch — = gf 


1. Sid. 175. armin Cc.“ Se dls after the indictment, which 
1. Saund. 249. WAS exhibited againſt the defendant at the Michaelmas ſeſſions, 


a: 2 ernennen 


348. But THE ATTorNEY GENERAL faid, this was only a mi 
Cowp. 407.  prifunofthe clerk in titling the record, viz. in the MEMOR ANDUM, 
Deng ng. and there was no fault in the body of the information, and that it 


1. Term Rep, 
783. 


was amendable at the common law: he cited ſome caſes to prove 
where amendments have been in the caſes Aut, greater 


| pope re ens à fortiori it ought to be in the king 
a) n 
Cura. Ie is not only amendable at the common law, but by 
ſeveral ſtatutes, which extend to all miſprifions of clerks except 
treaſon, felony, and outlawry (G. 
Wherefore this miſtake of Quinden. Marti amended, and 
made Quinden. Hilarii. wy 8 


(a) 10. Affize, pl. 26. 4. Hen, 6, (6) 4 He. 6. & . and 8. Hex, 6, 
. $4.6, $. Co. 156.  Cro. Car. 144- c. 12. , 


Cage 111. e Rex apoinſt Sellars. - 


—_— If the defenduic was inflited at the felons in Lender for not 


attending at the Wardmete Inqueſt, nn 
ing the er ſuch a your. 


Pan es To this indictment he pleaded the king's grant (a) to the n- 
inqueſt before Pan of of Cooks, of which he was a member ; by which —— 


the mayor, &c. 232 hporan—gs 
Ade Rs tht wager ſheriffs, or coroner of 284 


wardmote — eee eee queſtion was, Whether the Cooks 
queſt, NTT Gen Fon fe os Ct 
8. C. 2. Show. mote inqueſt 


70. Mod. 65. , HoLT, r the Ling, algiied, that they are not di 


297. Before the ju nt upon the guo warrants brought 
. 142- againſt the city of London (I) theſe courts there were like the hundred 
Stra. 920. 1146. 1193. 1268, Dougl. 2358. 1. Term. Rep. 686. 


(a) See this grant ſtated at length, 2. Show. 526. 
{5) 3. State Trials, 545. 2+ Show, 263. 


_ 
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* courts in the county +. Ay as theſe were derived out of the Rex 

county, ſo thoſe were derived from the lord mayor's court, which _ *8*i# 

is a court of record, and erected for the better government of de 

city, and the aldermen of every ward had right to hold leets : 

there (a). But Frasr, the words of this do not ex- 

tend to this caſe, for the Cooks are thereby diſcharged only from 

being of a jury © before the mayor, ſheriffs, or coroner, &c.” but 

« the court of wardmote” is held before neither, for it is held before 

the alderman of the ward.. SEconDLY, The words in this grant 

ought to be taken ſtrictly, viz. that Cooks ſhall be exempted if there 

be other ſufficient men in the ward to ſerve beſides; and if this 

do not appear, the grant is void ; but this is not alledged (5). 
SHOWER, # contra. As to the firſt exception, it was ſaid that 

the wardmote e ep the mayor, for the juries there 

are not to matter, to preſentments, which 

— 2 mayor. N 8 


Becauſe it is a thing not known at the common law that a man ofthe wardmote 
ſhould be of a jury for a whole year. SECONDLY,” The indict- inqueſt muſt 
ment Was, that the defendant was an inhabitant of ſuch a place, Tow © Tae 
n but does not ſay that he ought to hold 7 he 2D by 


ſtate 
It was quaſhed (c). og 21 
; office, or perform the dutics of it. 
(s) 4. Inſt. 249. performed ; nor that any oath was 


(5) Dyer, 269. .. tendered to him; nor that he was preſent 
(e) The inditment charged, that the at any court, or ſummoned to be at any 
defendant, on the 21 of December, court; for that to ſupport ſuch an 
was elected one of the wardmore inqueſt indictment it muſt be ſtated, that ſome 
for one year next enſuing, and had notice 
thereof; but that from the 21ſt day of 
December aforeſaid until the finding of | 
the bill, he had wilfully, obſtinately, and 

contemptuouſly, refuſed to take upon the Company, ſobmitted ; ſo that the 
him and perform the duties of the office; matter of n 
and the indictment was quaſhed, becauſe determined. 5, C. 2. Show. 519. 
it did not ſtate when the duty was to be 


Calthrop againf Axtel. _ Caſe 112. 


HE huſband being ſeiſed in fee, had iſſue two daughters, and A motter, tein 

died. His wife ſurvived, and was then by law guardian in F n to es 
ſocage to ber childreti. One of the daughters, under the age of png. Een 
lixteen years, married one Afr. B. without her mother's conſent, lande, as tenant 


in poſſ. ſſion, and 
covenants with the lefſees for quiet enjoyment i ure, If an ejectment be brought on the part of one 
of the daughters againſt the other, under the 4. & f. Phil, & Mary, c. 8. for marrying under 
fxtecn without conſent, whether the mother is an admiſGible witneſs ? Ante, 85. 


by 94 
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Carr»zon by reaſon whereof her eſlate became forfeited during life to her 
_ axainſt "{iſter by virtue of the ſtatute of 4. & 5, Philip and Mary, c. . 
Art. who now brought an ejectment, which was tried at the bar. 


o 


Ide mother was produced as a witneſs at this trial againſt the 
married daughter. | 
poſſeſhon 
ſome 
leaſes 


But it was objected againſt her, that ſhe was tenant in 
of the lands in queſtion under her other daughter (a) ; that 
part of the eſtate was in houſes; and chat ſhe 
[169 J chereof to ſeveral tenants for ninety-nine ® years, &c. and cove- 
nanted with the leſſees, that ſhe, together with the infants, when 
md of age, © ſhall and will join to do any further act for the quiet 
K Mod... © enjoyment thereof; therefore this is like the caſe of a bailif 
274. or ſteward, who if they put themſelves under ſuch covenants, ſhall 
9. Mod. 98. never be admitted as witneſſes in any cauſe where the title of ſuch 
— 7 $9u- lands ſhall come in queſtion. 2 | ' 
149. 177. The proofs that the mother did not conſent were, that ſhe made 
Prec. Ch. 132. affidavit of the whole matter, and got the Lord Chief Juſtice's 
30. 492- " warrant to ſearch Ar. B.'s houſe for her daughter ; and upon ap- 
2. Sr. 444+ plication made to my lord chanceilor, ſhe obtained a writ of ne 
2 W $82, Exeat regnum, and got a homine replegiandu, and gave notice of 
2. LA. Ray, the fact in THE GAZETTE, and echibited an information in the 
1334 crown-office againſt Mr. B. and his father, and his maid. 
12. Mod. cr6, TE ATTORNEY GENERAL, contra. The preamble of this 
Sons, 27- act will be a guide in this caſe, which is, &“ For that maids of 


daughter in the ſpiritual court, to call herſelf to an account 
for the perſonal eſtate of which her huſband died poſſeſſed, ſhe 
having given ſecurity to exhibit a true inventory. This account 
was ſtated in the prerogative court between her and the curator to 
three hundred pounds only, for which ſhe gave bond ; when 
in truth the perſonal eftate was worth more, and afterwards ob- 
tained a decree in chancery, thinking thereby to bind the intereſt 
- cf the infants. | 8 | 
Under 4. & 5. In this caſe it was faid, that there muſt be a continued refuſal 
Phit. & Mu, of the mother; for if the once agree though afterwards- ſhe diſ- 
n & afſent, yet it is an aſſent within the ſtatute, 
ſent be carnot rettact.— 2. Mod. 128. 1. Hawk, P. C. 173. 1, Vern. 354. 2. Vern. 580. 
Prec. Ch. 594. 


See Hulſe v. There muſt likewiſe be proof of the ſtealing away, 

RR Ch (a) It is determined, that a tenant in title, becauſe it is to uphold his own 
poſſeſſion is not a good witneſs to prove poſſeſſion. Dos v. Foſter, Cowp- 621. 
his landlord's poſſaon, or to ſupport bis | EE 
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+ +. .2, Obrian againſt Ram. 


niæ, Rex, Hai defenſor. Sc, rediletto [ rie 30. 
Me eee 


W1ILLIELMO Davis, militi, 
cita in curia noſtra coram nobis in reguo nofiro HIBERN1& tenend. 
n. ſalutem. QU1A inrecordo, et preceſſu, acetiam in redditione 
jadicii leguelæ ques fait in curia noftra cer am nobis in præd. regns 
noffro H1BERNLE, per billam, inter ABEL RAM, mil. nuper dict. 
ABEL RAM de ciovmtate DUBLIN, alderman. et EL1ZABETHAM 
GREY de civitate DUBLIN, viduam, de quodam debito quad idem ABEL 
aprefat. ELLZABETHA exigebat ; que quidem E.LIZABETHA poftea 
cepit DONNOGH OBR1 AN,armigerum, in uirum ſuum et aliit; NEC 
won in adjudicatione executionts ejuſdem j udicii ſuper breve noſtrum 
de Sci FAC1As extra eandem curiam noſtram coram nobis ema 
werſus ipſum pred. DonnoGH in loquela pred. ut dicitur error int 
tervenit manifeflus ad grave damnum ipfius DOXNOGH, ficut ex que» 
rela ſua accepintus : Noserror fi quis fuerit made debito corrigi et par- 
tibus pred. plenam ct celerem juſftitiam. fieri volentes in bac parte 
vobis mandamus quad ſi judicium in logueia præ d. reddit. ac adi 
cationem executions judicii pred. juper breve noſirum de SCire FA- 
CIAS pred. adjudicat. tunc record. et procefſ. tam loquel. quam adju- 
dicationis executionis judicii pred. cum omnibus ea tangen. nobis ſub 
ſyilloveftro diflintItet apertt mittatis, et hoc breve ita quod ea habeamus 
in Craſtino Aſcentionis Domini ubicunque tunc fuerimus in Angl. ut 
inſpec?. record. et proceſf. pred. ulterius inde pro errore ill corrigends 
FizxI FACIAS — E jure fuerit faciend. at SC1RE PACIAS 
pre fat. ABEL quod tune fit ibi ad procedend. in loquela pred. et faciend. 
ulterius et recipiend. quod difta Curia conſideraverit in premiſſis. 
Tete 181Ps0 apud m. xxii. Fanuarii anno regni naſtri ſecundo. 


Price. 


Recoz. 4 proce]. loquels unde infra ft mentis cum omnibus M 


tangen. coram domino rege ubicungue, &c. ad diem et locum infra con- 
tent. mitto in quodam record. huic brevi annex. et ſcire fett ABEL 
Rau, quod tumc fit ibi ad procedend. in loquela pred. prout interius 
mibi præcipitur. Reſponſ. W. Davis. 


[1701 


745. 
7. Co. 18. 


Vaugh. 290. 
Cowp. 843 · 


In adjudication 
executionis ſapet 


ſeire focias, 


a 


* PLACITA coram domino rege apud THE KING'S COURTS de Ter- 


mino Sancta Trinitatis, anno regni domint noftri Caroli Secundt Dei 

gratia Anglia,  Scatie, Francia, et Hiberniæ Regis, Fidei defen- 

Join, &c. vici none. Teſte Jou ANNE PovaY, mil. SAVAGE, & 
IVES. 3 A 4 


(s) See the ſtatute 6. Geo, 2. ©. g. courts in Ireland to the courts in Engng. 


writ ot error or 
* 


— 


"A 80 1 r . OL. 4 
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Bechration -in Com. civitat. DUBLIN , MEmMor anDuM guoddie Veneris prox, 
debe upon a 92/7 Craftinum Sancte Trinitotis iſto eadem Termins coram doming 
* rege apud THE KING'S COURTS venit ABEL RAM, de civitate Dug. 
LIN alderman. per FausTIN. CUPPAIDGE attornatum my 4 
protulit hic in cur. dict. dimini regis tunc ibidem quadam billam ſuan 
verſus ELIZABETHAM _ de 22 Durrix viduam in 
- cuſtod. mareſe. &c, de placits debiti. Et ſunt pleg. de proſeguend. 
— irts Ricuaxpus Rox. Ce Fra 2 
bec verba . Com. civitat. DUBLIN}. ABEL Ram de cvitat: 
Dust rx aldermannus queritur de EL1ZABETRA GREY de civitats 
DvusLiN vidua in cuffodia mareſc mareſcal. domini regis ccram i 
rege exiften. de placito quod reddat ei oftingent. libras bone et ley 
monetæ Anglia quas ei debet et injuſlt detinet pro ev, videlicet, quid cum 
ed. EL1zABETHA viceſims tertio die Funii anno —_ mille 
| 7 tuage exto annoq ; regni s Caroli Secundi 
a e wry reds DuBLI1N 2 6 paroc hia Sancti 
ichaelis Archangeli in warda Sancti Michaelis in comitatu quſdm 
civitatis per quiddam ſeriptum ſuum obligatorium figills igſius Ex ia x. 
: BETH figillat. curiæg. dicti domini regis nunc hic oftenſ. cujus dat, 
5 5 eft eiſdem die et anno cogn. ſe teneri et firmiter obligart prefut, Anxi 
t red. eftingent. libris flerling. ſaluemd. eidem ABEL cum inde re. 
gurfit. fuiſſet; prædicta tamen EL Iz ABE THA licet ſæ pins requiſi. 
ꝓrædicł. eftingent. libras flerling. eidem ABEL nandum ſolvit ſed il. 
ei bucuſqee ſolvere recuſavit et edbuc recuſat ad damnum ipfius Aer 
centum libr. flerling. Et inde producit ſeftam, &r.” 
JeveurnT by Ex gredifig ELIZABETHA per WALTERUM CHAMBERLAY 
| =” in attornatum ſuum venit et defendit vim et injuriam quande, &c. Et 
dicit quod ipſa non poteft dedicere actionem pred. ABEL predict. nec quis 
feriprum pred. fit factum ſuum, nec quin ipſa debet pr afat. ABEL ra- 
44, ofiimgent. libras et forma prout pr. ABEL ſuperius verſus 
tam queritur. [DEOCONSIDERATUM EET guodprad. ABEL recuperd 
verſus prefat. ELIZABETHAM debitum ſuum pred, nec non tres lis 
bras. undecim ſolid. et ſex denar. fferling. pro damnis ſuis que ſuftin, 
| tam occaſione detentionis debiti illius quam pro miſts et cuflagus ſus per 
[172 ] ipſum circa ſectam ſuam in bac parte appoſit. eidem ABEL * per 
Trace, ian didi domini regis numc hic ex eee uo adjudicata; et prad 
en  ELIZABETHA in miſcricordia, &c. : 


PLACITA coram domino rege apud THE KING'S COURTS & 
Termino Paſchæ anno regni domint noftri Facabi Secundi, Dei gratis 
Angliæ, Scotiæ, Francie, et Hiberniæ, Regis, Fidei defenjaris, Ge. 
feeundo, Tete WILLIELMO Davis, mil. SAVAGE, et RIVEõ. 


pen oh Donixus Rex mandevit vic. cem. avitat. DUBLIN breve ſuus 
— clauſum in hc verba. 75 Jacopus SECUNDUS, Dei gratia Anglia, 
nnd death of his Scott, Franciæ, et Hiberniæ, Rex, Fidei defenſor. c. vic. com. 
wife. civitat. DUBLIN ſalutem. Cum ABEL RAM de civitat, DUBLIN al- 
; der mannus nuper $CIL1CET TermmoSanfte Trinitatis, anno regni do- 
ini Careti Secundi, Dei gratia nuper Regis Angliæ, &c. fratris mſiry 


2 viceſimo nono in cur. ipſiuſ unper regis coram ipſo nuper 
Fr ECT COVRTS lem fie brevi dicli nuper di. 
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„ni regis ac per judicium ej uſdem Curie tecuperaſſit verſus EĩE A- Ouran” 
ele Git 4 4622. Dow. IN vidua * debitum 008 
eftingent. libr. bone et l:galis monctæ Angliz quam tres libras un- 
drcim folid. et ſex denar. confimilis monetæ pro damnis fuis gue fuſftin, 
tam occaſione detentionis debiti iſius quam pro miſis et cuftugiis ſurs ps 
ipſum circa ſectam ſuam in hac parte appoſit. unde — | 
nobis conflat de records ; ac poſt recuperaticnem judicii pred, pred. 
ELIZABETHA cepit in virum ſuum quendam Dow ATUM OBRIAN. 
a'migerum; ac POSTEA ſeilice: Termins Sancte Trinitatis, anno regni 
difti domini nuper regis triceſams primo in curia ipſius dumini regis coram 
ipſo nuper rege per confiderationem ejuſdem curiæ adjudicat. fuiſſet quad 
pred. ABEL RAM haberet executi:nem ſuam verſus præfut. DONA- 
TUM OBRIAN r ELIZABETHAM uxorem ejus de debits et damnis 
pred. juxta vim et effe tum recuperationis et adjudicationis OS 
prædict.; executio tamen tam fudicii pred. qu im adjudicationis pred. | 
ad: uc reflat factend. ac poſt adjudicationem pred. p ad. EL1zaveTRA 
obiit et pred. DON AT. OBRIAN eam ſupervixit prout ex infinuatione 
ipfius ABEL, qui poſt recuperationem et adjudicationem pred. ordin. 8 
militis ſuper ſe ſuſcepit in curia noſtra coram nobis accepimus ge 
im ABEL nobts * fibi de remedio congrus in hat parte adbi- Odi, militi 
kr ; et noseidem ABEL in hac parte fieri volentes quod off juftum, vonis T | 
popu nyt e e 7. 
cias prefat. NOXNAT.OBRIAN quod ſif'coram nobis apud THE KING'S 
covrTs die Mercurii prox. poſt Quinden. Paſche oftenſ. jt ſuid pro 
fe babeat vel dicere ſciat quare pred. ABEL RAM nn, ſuam - 
verſus eum de debito et damnis miſts et cuflagiis preed, babere'non 
juxta vim f:rmam et * effec um recuperation. et adjudication. freed. fi ® | 173 ] 
ſbi viderit expedir. et ge- et receptur. quod Curia noftra-co- 


ram nobis de es adtunc et ibidem conf. in bac parte; et habeatis ibi no- 
nina eorum per quas ei ſcire fac. et hoc breve. Toe WItL IETM 
Davis, milite, apud THE KING's CoURTs, duadecimo die Febru- r 


erii, anno regni noftri ſecundo.”* . 
AD QUEM DIEM coram dio doming rege apud THE KING's Tbe return of 

COURTS wen, pred. ABEL RAM in propria perſona. ſua et vic. > WE 

videlt. RiCHARDUS FRENCHet EDWARDUS ROSE ar. retorn. quod 

pred. DownaTus OBRIAN nibil habet in balliva ſua per guad «i 

ſeire fac. potuiſſent nec ſuit invent. in eadem ; et pred. DOoxaTLs 

UBRIAN non venit ; ideo ficut prius præcept. et eiſdem vic. quad per 

probes, &c. SCIRE FAC: prefati DoxATo OBRIAN guad fit coram 

diminorege apud THE KING'S COURTS die Mercurit prox. poft quingue Alias ſcire fac. 

Septimanas Paſche ad oftend. in forma pred. fi, Ic. ulterms, c. Warde4. 

Iden dies dat. eff prefat. ABEL RAM ibidem, Sc. ; 


AD QuEM DIEM coram ditto domino rege apud THE KING's The ſheriff ure- 
COURTS wen. pr ad. ABEL per FAUSTINUM CUPPATDGE, attorna= turn. 
tum ſuum, et prefat. vic. ut pr ius retorn. quod præfat. DoNAaTUs 
OgnxIAN nihil habet in balliva ſua per quod ci go wy potuiſſent The defendant 
nec eft invent. in eadem ; ſuper quo pr ad. Do Ar. OBRIAN per Jo- Pente and N 


HANNEM MokRls attornatum ſuum ven. et defend. vim et injuriam — 
ſuande, Cc. Et dicit quad pred. AuEL RAM executionem ſuam againſt himſelt 
N a verſus and wife. 


* 
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Dr ene debito of dammis pred. babere non debgt,, quia dicit qu 


, ABEL RAM alias ſuper recuperationem et adjudicationem 

. Rave, tulit breve dimini Caroli ya — regts 42 oc. — 3 
dithi nuper regis com. civit, DUBLIN direct. ad præ muniend. ipſun 
Donar. OBRIAN et ditiam ELIZABETHAM func uxorem ejus ad 
efſend. coram ipſo nuper rege apud THE KING's COURTS die Sabbat 
prox. p Durnden. Santi Martini tunc dicti nuper regis triceſmo 
y oftend. fi quid ipfi idem DowAr. ct ELISABETHA func uxer 
diu pro fe haberent aut dicere ſcirent quare pr ad. ABEL RAM execy- 
tionem 7 verſus eos de debito et 6 Mc pred. non haberet juxta 
Tecuperationis pred. þ fibi vidiſſent expedir. Et ad 

« coram iþſo nuper rege apud THE KING'S COURTS pred, 
ven. pred. ABEL RAM in propria perſona ſua, et pred. Donar. 
Omnia ea ELIZABETHA Aer ejus folemnit, exact. non ven. Et 


vim of 


Eiern. vie. Torantgs COYNE et SAMUEL. WALTON ar, func Vic. com. civit, 


bred. ſuper breve pred. eis per nomen vic. com. civitat. DUBLIN A. 
rect. retarnaver. 5 a 7 uy vg et EL1ZABETHA 
| func uxer jus nibil habuer. in halliua ſua ſuper quo eis ſcire fac, 
Ane. ſeire fa- tui ent neg; Fuer. invent. in eadem 22 Et igeo ſicut 2 
77 es J fut ciſdem pic. quad per probes et legales bomines, Oc. ſeire fac. præ- 
174 


fat. Donar. Onan. et ELizabETHE 2 4575 coram dic 
nuper rege apud THE KING'S 'COURTS præd. die Mercurii prox, 

Oaab. E Hillaru tunc prox. futur. ad oftend. fi quid 3 2 12 
rent wel dici ſcirent quare pred. ABEL executionem ſuam verſus eos de 
debito.ct damnis pred. non hakeret in forma pred, et idem dies dat. fuit 
prefet, ABEL RAM ibidem, c. Et eodem die ill. coram dicto nuper 
deze apud. THE KIKG'S COURTS pred. venit pred. ABEL per pred. 
+ FavsTinuM CUPPAIDGE attornatum ſuum, et prefat. tunc vic. re- 
tornaver. breve de alias ſcire faciat eig in forma præd. dire?, 
quodpred. Dox Ar. t ELIZABETH A 1:bil babuer. in . ua per 
ued ai ire fur. potui ſſint neg; fuer. invent. in edem. Et præd. Avil 
— — wy AM 2 6 wr tk verſus prefat. Dox Ax. et Euiza- 
3 BETHAM. Et $ hec iidem DONAT. et EL1ZABETHA per HENR, 
cution was le- DANTEE func corum attorn. venerunt et dixerunt quod proafat. ABEL 
vied upon the R aM*exetutionem ſuum verſus eos de debito et damnis præd. baber: 
Judgment by a you debit; qui dixerunt quod pr adit. ABEL RAM infra unum an- 
ferifaciat. m 75 "Tecaperationem et adjudicationem pred. proſecut. fuit breve 
domini tune regis tunc vic. cum. civit. Dublin direct. de ſier. fac. de bo- 
vit er catallis ipſarum Dom Ar. ef EL1ZABETHE debitum et damna 
Prad. i ill.” babere coram dicto nuper rege die Mercuri prox. of 

4 — Paſch. prox. pa recuperationem et adjudicationem prædi 
ad reddend. profat. ABEL RAM pro debitoet damnis præd. Et dixerunt 
f idem tunc vic. virtute ejufdem brevis apud civit. Dublin in po- 
roch. Sancti Michaelis incum.cjuſdem civitat. levaver. debitum et damna 
pred. de bonis et catallis ipſorum Dox AT. et ELIZABETH AO. & 
tdeo petier. judicium ſi pred. ABEL executionem ſuam de debita et dam- 
nis pred. verſus ata babere a a2 Er POSTE A, ſcilicet, die 
TY | prox, xn. Aſcentionis Domini tunc prox. futur. coram 
—— verifes- Jifle } bag — I LG COURTS fr ad. vener. partes pred. 
ter N Per attorn. ſuos pred. Es ſuper hoc iidem Dod ATVs « ELIZABETHA 


8 s 
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Hzxx. DANIEL attornatum ſuum pred. religuer. ver i ficationem 
ti ſui præd. et ideo adtunc et ibidem conf. fuit quod præd. ABEL 
= executionem ſuam verſus prefat. DONAT. & ELIZABETHAM 
4 debita et dammnis pred. juxta vim for mam et ectum recuperationts Iv >onixr 
et adjudicationis prædicl. Et ſuper loc idem ABEL obtinuit executionem **p%s 
ill. verſus ipfos DONAT. et ELIZABETHAM- Et pred. Dox Ar. in 
fatto dic. qued pred. debitum et damng pred. de quibus fic adjudicat. 
Fuit quod præd. ABEL babueret executionem ſuam pred. in forma pred, 
eadem debitum et damna mentionat. in dict. brevibus de ſarefac, - - 1 
verſus ipſum Dox AT. nunc latis non alia neque diverſa et quod dict. 7 
recuper atio eadem quam fic adjudicat. fuit eft aadem recuperatia et ad- — 
. mentionat, in dict. Ireuibus de ſcire fac. * verſus ipſum be [ 175 l 
NAT. in forma pred. latis et non alia neque diverſa ; et hoc idem | 
DoxAaTus paratus gt verificare;, unde ex gue nulla fit mentio 
rationis et adjudicationts prædict. in diet. brevibus de ſcire facias idem 
DowaTus OBRIAN petit judicium fi Cur. hic al. executionem + 
recuperationem et adjudicationem pred. in dict. nunc brevibus de 2. e 
facias mentionat. adjudicari debeat, c. - 


Et prædictus ABEL RAM dicit quod pred. placitum præd. Dox Ar. Dznvanze, 
OBRIAN ſaperius placitat. materiaque in ecdem content. minus ſuf- | 
ficiens in lege exiſtit ad ipſum ABEL RAM ab exccutione ſua pred. 
verſus ipſum Dox AT. babend. præcludend. quadque ipſe ad placitum ill. 
neceſſe non habet nec per legem terræ tenetur reſpondere, et hoc paratus 
eft verificare; unde — judicium et executionem HF de debits et damnis 
fred. verſus ipſum Dox AT. fibi adjudicari. Et pro cauſa moration. in 
lege ſuper placitum ill. idem ABEL end. et Cur. bic monſi rat cauſam 
ſubſequen. videlicet. es quod dict. DON AT. in placito præd. allegat quod — 

præd. ABEL per conf. cur. domini regis hie obtinuit executionem verſus Special cauſeg, 
fprefat, Dox AT. et ELIZABETHAM de debito et damnis pred, etnon 
dicit ſe illud probatur. per record. proul dicere debuit. | 


Et pred. DoxArus OBRIAN per attorn. ſuum pred. dic. quod Joinder in de- 

placitum pred. materiag; in codem content. bon. et ſufficien. in lege ex- murrer, 

iftunt ad ipſum ABEL ad executionem ſuam verſus ipſum Dok AT. ha- 

bend. præcludi guamguidem materiam præd. ABEL non dedicit nec ad 

eam aligualit. reſpond.; et hoc par. eft verificare ; unde ut priut pred. 

DoxaTvus petit judicium, et quod pred. ABEL ab executione ſua fred. comimunce, 
verſus it ſum Do Ar. habend. præcludatur, &c. Et quia Cur. domini | 
regts hic de judicio ſuo de et ſuper premiſſis reddend. nondum adviſa- 
tur, dies inde dat. e partibus pred. coram dicto demina rege apud THE 

KING'S COURTS u/que diem Veneris prox. poſi Craftin, Santte 

Trinitat. extunc prox. ſequen. de judicio ſus de et ſuper præmiſſis au- 

diend. &c. eo quod Cur. dicti domini regis hic inde nondum, c. 

Ald quem diem coram ditto domino rege apud THE KING's COURT 

ven. partes pred. per attorn. ſues præd. Et quia Cur, dicti domins 
regis de judicis ſus de et ſuper præmiſſis reddend. nondum advi ſatur dies 

inde dat. eft partibus Foe coram ditto domino ＋5 apud THE KING's 
COURTS uſque diem Sabbati prox. po Craftin, Animarum exturc prox, 
ſequen. de judicio de et ſuper premiſſic audiend. &c. to quad Cur. domini 

regis bic inde nandum, Cc. Ad TONY diem coram dicto domins rege 
3 | apud 


Rau. 
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Onaran THEKING'S COURTS ven. partes pred. per attorn.ſuos pred. Ft 
o R dicti di mint regis bit ® Bai, fur de et ee wat | 

redd:nd. nondum adviſatur, ties inde dat eff partibus pr ad. coram 
dcin rege apud THE KING'S COURTS uſque diem Line prox. pf 
+...» Oftab: Sancti Hilarii ertu at prox. ſequen. de fulicis ſus de et ſuper 
præmi ſſit audiend. co quod Cur. dicti domint regis hic inde n»mdum, c. 
Ad quem diemcoram ditto domino rege apud THE KINOS COURTS ve- 
ner. parte: pred.per — pred. ſuper pro vifis. Et per Cur. digi 
domi ni regis bic plen. in is omnibus et ſingulit præ miſſ maturaque 
JereurnT? diliberuti ane inde hubita, vide ur Cur. dicti domi ni re is hic quod placi. 
mn pred. preditti Don Ar. mode et forma pred. placitut. et materia 
4 nu content. minus ſufficien. in lege eriſlunt ad ipſum ABEL Rau 
e executtione ſus pred. verſus ipſum D>xar. babend. praecludend, 
Ides conf. e quod pred. ABEL Ram babeat executionem ſuam verſus 
prefat. Dow A r. de debits et damnis pred. juxta vim forman  ef- 

fectum recuperationis tt adjudicationis pred. &c. 

Fnzon affigned., r PosTEA, ſcilice die Lune prox. poſt tres Septimanas Sandi 
| ichaelis iflo codem Termins coram d mino rege apud I eim. ven, 
pred. Doxa r. OBRIAN per JoHaxnem HANCOCK attorn. ſuum. 
Et dic. quad in record. et proceſ. pred. acetiam in adjud*catione cxocu- 
tion. judicii præd. manifeſt. g er rat. in hoc, videlt. per recordum 
pred. apparet qu d adjudicatio exec utionis in record. præd. in forma 
præd. reddit. reddit. fuit pro præſat. ABEL verſus eundem Dow Ar. 
—__ legem H. berniæ pred. nulla adjudicatio execution. judicii illins 
redd: debuiſſet po prefat. ABEL verſus eundem DON AT, 1deo in eo ma- 
mfefteff errat. ERRAT.ESTETIAMin his, quod per record. præd. tune 
Dim nution Hie miſſum diminut. exiftit in non certificands duo hrevia difti demini 


Carol Secund; nuper Regis Anglie, c. vic. difti nuper regis com. ci. 
vit. Dublin direft. ad premuniend. pr ad. Dox AT. OBR1Aan a pred. 
\'ELIZABETHAM ux27. cus ad eſſen. coram ipſo nuper rege apud THE 
KING'S cours Dublin pred. ad 2 cauſim gquare prefat. Abi. 
executionem verſus cos de debito et i pred. non bberet : acetian 
in non certificande proceſſ. et judic. ſuperind: quia in adjudicatione ex- 
ecutionis ſuperinde adjudicatio ill. reddit. fuit pro pref it. ABEL verſus 
fred. Dox Ar. t ELIZABETHAM rem eius; ubi per I gem Hi- 
bernie nulla adjudicatis execution. judicii pred. redd: debuiſſit pro 
fr efut. ABEL verſus ipſos DONATUM et ELIZABZTHAM Au 
eus: acetiam in non certificando cauſam vel rationem ſuprr recordum 
 allegat. quare brevia 22 emcnarent verſus pr ſat. DONATUM & 
ELIZABETHAM. in his manifeſt. e erratum. Et pet. idem 
A ar %, DONAT. breve demini regis prædilecio t fideii canſiliaris diftt dimind 
prayed, regis THOMAE NUGENT, arm. Capital Fuflic. dicti domini regis ad 
* placita in cur. ipſius domini & regis coram ipſo rege in regno ſus Hi- 
1222 mi ra hf 16 

ma tenend, aſfign. dirigend. ad cert:ficund. dicio dom ng 1 egt nunc 
Ani grand. nin inde veritatem. Et ei conceditur, &c. quod quidem breve dic- 
The certiorarito tus dominus rex mandavuit predilefto et fideli conſiliar is ſus T HOME 
ru y the Nuckxr, armigero, Cap:tali Fuſliciaris ſus, ad placita in cur. ip- 
Giminution. ffus domini regis coram ipjo rige in regno jus Hiberniee tenend. afſign- 
bree clauſum in hæc verba.* . eee SECUNDUsS, Dei gra- 
tia Arglie, Scotiæ, Franciæ, et Hiberniæ. Rex, Fidei diſenſor. Sc. 
Præd lecto ei fideli confiliario noflre Tnomz NucenT, arm. 0751 

0 pn " - 
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ic. neſtro ad placita in curia noftra coram nobis in regno neſiro Hi- 
iz tenend. offign. ſalutem. Volentes de certis cauſſi certiorari de dus 

lun brevibus domini CAROLI SECUNDI nuper” Regis Argliæ, &c. + 
tur. dicli nuper domini regis coram ipſo rege vocat\ THE K1NG'S COURTS 
Dublin. nuper emanem. vic. dicti nuper regis com. civit. Dublin. di- 
redt. ad pr emuniend. DONAT. OBRIAN ef ELIZABETH. Arr. 4jus 
tunc nuper dif. — — TRnant GREY de civitat. Dons vid. ad 
ifend. cor am ipſo nuper rege THE KING'S COURTS Dublin.pred. 
men — quare A == RAM mode wal. fed tempere — 
præd. brevium de ſeire fac. ABEL RAM de civit. Dublin. alderman, 
ex:cutionem ſuam ver ſus eos quodam debit oftingent. librarum nec non 
trium librarum undecim ſolid. et jex denar. pro damnis per ipſum ABEL 
verſus ipſum ELIZABETHAM dum ſola fuit in eadem cur. recuperat. 
que guidem ELIZABETHA poſt recuperationem judicii pred. verſus 
tpſam nec non ante impetrationem pred. brevium de ſcire fac. cepit in 
virum ſuum pred. DowaT. OBRIAX : quod certior. tot. retorn. proceſſ. 
a adjudication. execution. ſuper inde ac 7 co quod record. et proceſſ. 
judicii pred. ſuper quo pred. brevia de ſcire fac. emanaver. virtute 
brevis noftri de error. corrigend. cur. nofly & coram nobis apud Ii am. 
niſc et habit. fuer. ac ibidem de record. jam refident. erroribus ſuper- 


nuper regis de ſcire fac. vic. aicl. nuper civit. Dublin. direct. una cum 

retorn. proceſſ. et adjudicatione n nobis indilate ubi- 

„Ec. certifices hoc breve no/irum nobis remitten. Tefie Rosa T0 

WrIGaT, mil. apud gm. viii. die Novembris, anno — tertia. 
A NLV.“ 


BE YE retorn. praceſſ et adj ud cation. executionis 

fra fit mentio ſer eniſſimo domino regi ubicungue, &c. 

ef certifico prout interius mibi præcipitur ſic reſpond. 
+ T. Nucxxr. 


ind: aſſign. minimꝭ diſcuſſis, vobis mandamus quod pred. duo brevia dif. 


4 


mde unde in The return 
llims mitts 


"4 


* Baevedeſcire facias unde in brevi buic ſchedul. annexat. fit mentia. [ 178 J 


© CAROLUS SECUNDUS, Dei gratia Angliæ, Scotia, Francia, et The firſt ſcire 
Hiberniæ, Rex Fidei defenſor. &c. vic, com. civit. Dublin ſalutem, Jene. —— 
ram nobis apud THE KING'S COURTS per billam fine brevi noftro ac per 8 and 
Judicium ejuſdem cur. recuperavit verſus ELISABETHAM GREY 4 make both 
cvit. Dublin vid. tam queddam debitum octingent. librarum bong et liable. 


Cum ABEL Ram decivit. Dublin aldermannus nuper in cur. noftra co- 


legalis monete Angl. quam tres libr. undecim ſolid. et ſex denar. con- 
femilis monetæ quam cidem ABEL in cadem cur. neſtra caram nobis 
aqudicat. fuer. pro damnis ſuis que ſuftin. tam cc:afione detention, 
debiti illius quam pro miſis et cuftagiis ſuiiper ipſum circa ſectam ſuam 
in hac parte appoſit. unde convitt. eff ſicut nobis conſlat de records; er- 
ecutio tamen judicii pr ad. adbuc reflat faciend. ac pred. ELIZSABETHA 
pf Judicium præd. redditum cepit in virum ſuum quendam DON Ar. 

BRIAN armiger. prout ex infinuatione ipfius ABEL accepimus ; unde 
nobis —— idem ABEL i de remedio ſuo congrus in bac parte 


; r nos eidem ABEL fieri volentes quod eft juſtum, vobis præci- 


pimus quod obss et legales hamines de balliva veſſra ſcire fac. pre- 
at. n erer — 
| 4 a Tout: 


the 


+. — 
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an coURrs dic Mercuri prox. quingue Septimanas Paſche 
again futur. ad fend. ſi qui 5 —— 
Raxe "ABEL executienem ſuam verſus eos de debito at dammis pred. habere 
non debet juxta vim fer mam et effettum recuperationis pred. þ; ſui 
uiderit ir. et ulterius ad fattur. at receptur. quod Gur. fra c- 
ram nebis de es adtunc et ibidem conf. in hac parte; et babeat ibi noming 
| Forum. tr quos cis feire fac. et boc hreue. Tefle RozerTo Booty, 
mil. apud THE KING'S COURTS, ſeptimo die Mari, anno regni 

tri triceſimo prims. Curralnox, SAVAGE, et Rives,” 
The .  Jnfra nominet. Dom AT. t ELIZABETHA nibil habent aut corum 
; aller habet in balitzva noftra per quod eis aut corum alteri fſeire fac, 
n neg; ſunt neg; corum alter eft invent. in cadem. Sic reſpond. 

WirLiELMus Cooks & 1 romas TEXNANT, armiger. vic. 


The alas fire & CaroLuUs SECUNDUs, Deigratia Anglie, Scatiæ, Francie, & 
Farias.  Hibernie, Rex, Fidei defenſor. c. vic. cam. civit. Dublin Jalutem. 
Y Cum ABEL RAM civit. Dublin aldermannus nuper in curia noflra 
.  coram-nobis apud THE KING's COURTS per billam fine hreui nofirs 
42 per judicium juſdem cur. recuperavit verſus ELIZABETHAM 
Ps [ 179 ] GEV de civitat. Dublin wid. tam quoddam debitum octingent. * li- 
brarum bong et legalis monetæ Angl. quam tres libras undecim ſolid, 
ct ſex denar. conſimilis monet qui eidem ABEL in cadem curia noſtra 
coram notis adjudicat. fuer. pro damnis ſuis gue ſuftinuit tam occaſun 
detentionis debit: illius quam pro mifis et cuſtagiis ſui per ipſum ciria 
fſeftam ſuam in hac parte appoſit. unde convict. oft ficut nobis conſſat 
de rende; executio tamen judicii pred. adbuc reftat faciend. at 
£d. ELIZABETHA oft judicium pred. redditym cepit in virum 
uum quendam DoNAT. OBRIAN, armiger. pront ex infinuatione 
ipſius ABEL accepimus ; unde nobis fupplicavit idem ABEL fibi de re- 
med, ſus congrus in hac parte adbibert ; et noseidem ABEL fieri volentes 
© guadeſt juſlum, vobis præc pimui ficut alias vobis' preceperimus quid 
per probos et l gales hom: ines de halli va ugſtra ſcire fac. prefat. Doxar. 
ef EL!ZABETB A quod int ccram nobis _ THE KING'S COURTS 
die Feneris prox. poſt Craflinum Sante Tr initatis proxims futuro al 
tend. ſiquid pro ſe habeant vel dicere ſctant quare pred. ABEL extcu- 
inen ſuam verſus eos de debita et damnis præd. habere non debet juxto 
vim formam et ectum recuperatitnis pred. fi ſili viderit ea pediri; a 
ulter ius fafur. ct receptur. quod Curia neftra cor am nobis de es adtunc et 
ibidem conſ. in hac parte z et habeatis ibi nomina esrum per quos eis ſcirt 
facias et hoc breve. Tefle ROBERTO BooTH, mil. apud THE KING's 
COURTS, vice/ime primo die Matt, anne regni neftri triceſimo prime, 
| _ CvuppaiDcEy, SAVAGE, 1 Rives,” 
The return. 'Jnfranamin:t. DOWAT. et EL1ZABEETHA nibil babent aut corum 
alier babrt in balliva naftra per quod cis aut eorum aiteri ſcire facias 
. ; neque ſunt nec cerum alter eſt invent. in cadem. Sic reſpaud. 
WiILLiELMUS Cook E & THoMAS TENNANT, armiger. vic. 


EKeœcord. adjudication. executionis ſuper pred. breve de ſeire facias, 
Tur Pra,  PLACITA coram demino rege arud THE KING'S: COURTS de Ter- 


rA. mine Sen? Trinitatis anno reg ni demini neſire Careli Secundt, Dei 
4 e 
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tia Anglia, Scttiae,  Francie, et Hibernie, Regis, Nai des on 
1 S. trice/afto primo. Tefle RoskR ro BooTH, Milite. 2 
9 bo > SAVAGE, & Rivas. 0 
Alnus REX mandavit vic. com. civit. Dublin breve ſuum clay- Tbe cm ofths 
2 ber verba. ** . CaroLvs Srcunnos, Dei gratia Anglie, fiiref 2 
Satie, Frungiæ, et Hib rniæ, Rex, Fidei defenſor. Cc vic. com. , 
cvit, Dublin ſalutem. Cum ABEL RAM de ciuit. lin | 
nuper incuria noftra coram nobisapud THE K1NG's COURTS per billam 
ine brevi noflro ac per judicium ejuſdem cur. recuperavit verſus 
ares Gre de , Dubin vid. tam * quoddam debitum [C 180 ] 
efin;enmtarum librarum bone ct legalis monte Augl. quam tres libr. 
undecim ſolid. et ſex denar. confumilis monet. qui eidem ABEL in cadem 
curia noſtra coram nobis adjudicat. fuer. pro damnis ſuis que fuſtin. 
tam occafione detentionts debiii illius quam pro miſu et «uſtagiis ſuns per 
ipſum circa ſeftam ſuam in ea parte appoſit. undi convie?. #4 ut nobit 
tat de recordo; executiotamen judicii pred. adbuc reſtat faciend. ar 
fred. EL1Z ABETHA poſt judi.ium pr ed. redditum cepit in virum ſuum 
quendam DONAT. OBRIAN, armiger. prout ex 1 
ABEL accepimus ; unde nobis ſupplicavit idem ABEL fibt de remadis ſus 
congruo in bac part ibert ; et nos eidem ABEL fiert valentes 
e juſtum, vobis præcipimus guad per probes tt legales bimines de balliva 
vera ſcire fac. præ fat. Dowar. et ELMAR TN quid fiat m 
nobis apud THE KING'S COURTS die Mercurii prox. pi quingue Sep- 
timanas Paſche prox. futur. ad oflend. fi quid pro ſe ut vel dicere 
ſciant quarepred. ABEL executionem ſuam ver ſus cas de debito et dam- 
nis pred. habere non debet juxta vim formam et effettum recupera- 
tions pred. fi ſibi viderit expedirt; et ulterius factur. et receptur. quod” 
Cur, noftra coram nobis de es adtunc et ibidem conf. in hac parte ; et 
babeatis ibi nomina eorum per quos eis ſcire fec. et boc breve. Teſte 
RoBeRTo BooTH, mil. apud THE KING's COURTS, ſeptimo die 
Maii, anno regni noftri triceſimo prime. 
Ad quem diem coram domino rege apud THE KING'S COURTS ven. Return. 
fred. ABEL in propria perſona ſua et Vic. videlicet WILLIELMUS 
Cooke &t Thomas TEXNANT, armiger. retorn. quod pred. Do- 
NAT. et ELIZABETHA »#hil habent in balliva ſua per quod cis ſcire 
fac. potuiſſent nec fuer. invent. in eadem; et præd. DONAT. & ELI- Aas fir fe- 
ZABETHA non ven. {deco ficut alias præcept. fuit eiſdem vic. quod per cias awarded. 
probes, &fc. ſeire facias prefat. Do Ar. et ELIZAvETHE guad font 
coram domino rege apud TAE KING's COURTS de Veneris prox. poſt 
Craſtin. Sanfte Trinitatis ad ofiend. in — træd. c. fi, c. et 
ulterius, Sc. {dem dies dot. oft prafat. ABEL ibidem, c. 


Ad quem diem coram domino rege epud THE KING'S COURTS ven, Return. 

præfat. ABEL per F AUSTINUM CUPPAIDGE, attornatum ſuum; et 

præ fal. vic. ut prius reer. qued pred. DONAT. r ELIZABETHA 

bil habent in lul iva ſun per quod eis ſcire fac. potuiſſent nec ſunt in- 

vent, in eadem, et pred. Dox Ar. ELIZABETH A 102 vener. ſod de- ron ou muy 

falt. fec. Ideacon. eft quid pred. ABEL babeat executionem ſuam verſus qhod babeat . 

frefat. Dox Ar. et ELIZABETHAM de debito et damais pred, juxta cee, againſt 

zum for mam et effectum recuperationis pr ad, c. p 4 and fans. 
as 
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Onnrax Alias breve de ſcire facias inter ABEL RAM guer. et Donar. 
oft Onnian et ELIZABETHAM, aner. ius, den?. 
* CaroLYs SECUNDUs, Deigratia Angliæ, Scatiæ, Francia u 
® [ 181 J Hibernie, Rex, Fidei defenſor. Ec. vic. com. civitatis Dublin ſaluten. 
Fre e- Cum ABEL Ram de civitat. Dublin aldermannus nuper in curig 
— , noftra coram nobis apud THE KING'S COURTS per billem ſuam fine 
don de. {ws brevinoftre ar per judlictum ejuſcem Curie recuperavit verſus Dona. 
4 again TUM OBRITAN, armigerum, ct EL12aBETHRAM OBRIAN, 4 
them to make GRRV, wxorem gut, tam quoddam debitum ofingent. librarum fler. 
ham both alike. Aug. quam tres bras undecim ſolid. et ſex denar, confimilis nonete 
© _ * gue eidem ABEL in eadem curia naffra corum nobis adjudicat. furr. 
fro damnis quæ ſuſt in. tam occaſione detentionis debiti 2 quam pro 
miſts et cuftagits furs per ipſum circa ſettam ſuam in hac parte app 
ande convie. ſunt ficut nobis conflat de records ; executio tamen i 
fred. adbuc reftat fatiend. prout ex infinuatione ipſius ABEL acte- 
mus ; unde nobis ſupplicavit idem ABEL fibi de remedio ſus congrus 
in bac parte adhibert; et nos volentes eidem ABEL fieri quodeſt juffum, 
vobis praciprmus quod per probes et legales homines de halliva veſtra 
ſeirgfac.prefat. Dox Ar. OBRIANer ETZ ABETH ©, uxor. ejus, quod 
Int coram nobis THE KING's COURTS die Sabbati prov. 
quinden. Santi Martini prox. ad fend ſi quid pro ſe babeant 
vel dicere — guare pred. ABEL executionem ſuam verſus eos de 
debito er is pred. habere non debet Fn; vim formam et effeftum 
recuperationis pred. ſi ſibi viderit expedirt ; et ulterius wes et re. 
ceptur. quad Curia noſtru coram nobis de es adtunc et ibidem confidera- 
verit in hac parte; et habeatis ibi tunc nomina rum per ques eit 
feire facias, et hoc breve. Tefle RoBtxTo Booth, mul. apud Tax 
KING's COURTS, ſexto die Novembris, anno regni neftri triceſmg 
| f CUuPPAIDGE, SAVAGE, et RIS. 


Return. Infra nominat. Donar. et ELIZABETHA._ mnibil babent ant 
eorum alter habet in balliva neſtra per quod eil aut eorum alteri ſcirt 
fac. po neq; ſunt nec eorum alter eft invent. in eadem. Sic reſ- 
fond. JOHANNES COYNE ef SAMUEL W ALTON, armig. vic. 


ci fe- Cxanorus SEcunDus, Dei gratia Angliæ, Scotie, Francia, ei 
* Hiberniæ, Rex, Fidei defenſor. &c, vic. com. civitatis Dublin 
lutem. Cum ABEL RAM de civitate Dublin dldermannus nuper in 

curia noftra coram nobis apud THE KING'S COURTS per billam fine 

brevi naſtro et per judicium ejuſdem Curie recuperauit uerſus Do- 

ATU OB8BRIAN, armigerum, et ELIZABETHAM OBRIAN, alias 

(3REY, uxorem ejus, tam quoddam debitum actingent. libr. flerling. 

quam tres libras undecim ſolid. et ſex denar. conſimilis monet que 

eidem ABEL in eadem curia naſtra coram nobis adjudicat. fuer. pro 

demnis ſuis que ſuſtin. tam occafione detentionis debiti illius guam pr 

®* [ 182 ] * mifis etcuftagrts furs per ipſum circa ſectam ſuam in hac parte ap- 
peſit. unde convi ci. ſunt ſicut nobis conflat de records; executio tamen 

Judicii pred. adbuc reflat faciend. prout ex inſinuatione 'pfrur ABEL 

accepimus; unde nobis ſupplicavit idem ABEL fibi de remedis ſug con- 

in hac parte adbiberi; et nos volenteseidem ABEL feri quad oft 


Tuſtum, vobis præcipimms ficut alias vob is praceperimus qued per * 
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zor et legales homines de bailiva veſtra ſcire fac. prefat. DoxarT. Onan 
OBRIAN of ELIZABETH A, #x0r. cus, coram nobis apud "<£= 
THEXING'S COURTS die Mercurii prox. poſt Ofab. Santti Hillarii *** 
prox. futur. ad oftend. fi quid pro ſe habeant vel e 1: quare 
£d. ABEL executionem ſuam verſus eos de debito et is pred. 
1 — non debet juxta vim formam et eſfectum recuperationis pred. 
A fbi viderit expediri ; et ulterius fattur. et receptur. guad Curia 
nftra coram nobis de eo adtunc et ibidem conf. in hac ez et 
habeas ibi tunc nomina eorum per ques eis ſeire fee, et hoc breve. 
Tele RoBER To BooTH, mil. apud THE KIXG'S COURTS, viceſums 
avs die Novembris, anno regni naſtri 1 
; UPPAIDGE, SAYAGE, et Rives. 


Infra nominat. Dow Ar. et EL1ZABETHA nibil habent aut corum Reora., 

alter habet in balliva noftra per quod eis aut eorum alteri ſcire fac. 
Umus, m_ nec eorum alter eft invent. in cadem. Sic reſpond. 
ANNEsS COYNE ef SAMUEL W ALTON, armiger. vic. 

Record. adjudication. execution. ſuper pred. breve de ſcire facias 
alt. mentionat. 

PLACITA coram doming rage apud THE KING'S COURTS de Ter- Tux Pra- 
nino Paſche anno regni Domini Caroli Secundi, Dei gratia An- 7%: _ 
tlie, Scatiæ, Franciæ, et Hiberniæ, Regis, Fidei defenſoris, &c. 
triceſomo tertio. Teft. WiLLIELMo Davis, mil. | 

SAVAGE, et Rives. 


Dowrnvus Rex mandavit vic. com. civitat. Dublin breve ſuum The entry of 


elauſum in bac verba. © fc Carolss Secundus, Dei gratia Anglia, fe | 


Scotiæ, Francie, et Hiberniæ, Rex, Fidei c. vic. com. 
civitat. Dublin ſalutem. Cum ABEL Ram de civitate Dublin alder- 
mannus nuper ifgurid noſtracoram nobis apud THE KING'S COURTS 
per billam fine brevi noſftro ac per judicium ejuſdem Curie recupera- 
vit verſus Dow Aru OBRIAN, armigerum, et ELIZABETHAM 
OBRIAN, alias GREY, uxorem ejus, tam debitum octingent. 
librarum fterling. quam tres libr. undecim ſolid. et ſex denar. — 
monetæ qui eidem ABEL in eadem curia noſtra coram nobis adjudicat. 
fuer. pro damnis ſurs que juſtin. tam occafione detentionis debiti illius 
quampromifis et cuftagis ſuis per =_ circa ſectam ſuam in hac parte 
— unde convict. funt fecut nobis conflat de recordo; executio ta- 
men * judicii pred. adbuc reſtat faciend. fone ex inſinuatione ipſius & [ 18 } 
ABEL 2 undo nobis ſupplicavit idem ABEL fibi de remed. ſuo © 3 
congruo in hac parte adbiberi; et nos volentes eidem ABEL fiert 
eft juſtum, vob1s præcipimus quod per probes et legales homines balliva 
veftra ſcire fac. prefat. DONAT. OBRIAN et ELIZABETH «xors 
eJus quod fint coram nobis apud THE KING's COURTS die Sabbati 
prox. poſt Quinden. Sancti Martini prox, futur. ad oftend. fi quid pra 
ſe habeant vel dicere ſciant quare pred. ABEL executionem ſuam 
ver ſus eos de debito et dammis pred. habere non debet juxta formam 
er effectum recuperationis pred. fi ſibi viderit expediri; et ulterius 
factur, et receptur. quod Curia noftra coram nobis adtunc et ibidem de 
eo conſ. in hac parte; et habeatis ibi tune nomina corum per you 
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. fein fre. et be breve. Tile RonzzTo BooTny mil. ous 
ru KING'S COURTS, ſexto die Nevembris, anno regni noftri tri. 
Retorn. Ad quem diem coram domino rege apud THE KING's COURTS ven, 
pred. ABEL in propria perſona ſua et vic. videlicet Jon any 


. OYNE er SAMUEL WALTON, armigeri, retorn. quod pred. Do- 


NAT, OBRIAN et ELIZABETHA, uxor jut, nihil habuer. in balliva 
fua per quod eis ſcire fac. potuiſſent, neg; fuer. invent. in cadem; 7 
pred. Dox Ar. pet non ven. Ides ficut "we præcept. 
Hlias ſcire fa- ful“ eiſdem vic. obos c. ſeire fac. præ fat. Doxar, « 
cia awarded, 23 e coram K ond 4 THE KING'g 
-* - © COURTS die Mercuri prox. poſt Octab. Sancti Hilarii ad oftend. in 
forma pred. fi, &c. et ulterius, Sc. Idem dies datus oft prafat, 

ABEL ibidem, Sc. | | 


Ad quem diem coram difto domino rege apud THE K1NG's CoURTy 
ven. pred. ABEL per pred. FAUSTINUM CUPPAIGE, attornatum 
ſuum; et præſat. vic. ut prius retorn. quod pred. Dox r. et ELi- 

6: _ ZABETHA nihil babuer. in balliva ſua per quod eis ſcire fac. po- 
©, .  Furſſent, neg. fuer. invent. in eadem. Etpred. ABEL obtulit ſequarts 
The defendants dig placiti verſus prefat. DOXATUM ct ELIZABETHAM. Et 
appear,anpica® ſuper hoc idem DOXAT. cr EL1ZaBeTRA per H ENA UN Da- 
yer _ NIEL, attornatum ſuum, ven. et dicunt prefat. ABEL execu- 
judgment was fibnem verſus eds de debito et damnis pred. habere non dcbet, quia 
levied upon a dic. quad pred. ABEL infra unum annum poſt recuperationem pred. 


Lien proſacut. | breve domini modo regis vic. cem. civitatis 
| Dublin, direci. Sy fac. de bonis et catallis prefat. DoxArI 
ELIZABETH debit. et damn. pred. et po 1 L haberent hic in 


curia die Mercuru prox. unden. Paſchg prox. peſt recupera- 
tionem debiti et — — 2 reddend. pas. bog 7-4 "rept 
-debito et dammis pred. ; et dicunt quod iidem vic. virtute ejuſdem 
. brevis apud civitatem Dublin. in parochia Sancti Michaels Ar- 
_ changeli in warda Sanfti Michaelis in com. ejuſdem civitatis fecer, 
et leuaver. debitum et damna pred. de bonis et catallis ipſarun 
® [ 184 |] DoxaT.et ELIZABETHE ; et hoc parati ſunt * verificare; unde 
petunt judicium fi predifius ABEL executionem ſuam de debito et 
damnis prædici. verſus eos iterum habere debeat, c. 


Relig verifea- Pyften, ſcilicet die Sabbati prox. Craftin. Aſccntionis Domini 
_ ito — ns coram 445 Pr — — THE KING'S 
COURTS ven. partes pred. per attornatos ſuos præd. Et ſuper hoc 

idem DoxaTus et ELIZABETHA per attornatum ſuum pred. 

relict. per eos prior. verification. per ipſos in forma pred. ſuperiut 

placitat. dicunt quod ipſi non poſſunt dedicere quin præd. ABEL er- 

Jovexrnr ecutionem ſuam verſus cos de debito et damnis miſis et cuſtagiis pred. 
therewpoD. irtute recuperationis prad. habere debeat. TDEO CONSIDERATUM 
EST quod pred. ABEL habeat executionem ſuam verſus prafat. 
"DoxnaTum et EL1ZABETHAM de debito mifis et cuſtagiis pred. 

juxta vim formam et effeftum recuperationis pred. &c. SUPER 

do pred. Dowar. ut privs dic. quod in record. et proceſſ. pred. 

© pecnop in adjudicatione recuperation. pred. manifeſt gi My" by 

5 
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ando errares præd. per ipſum ſuperius allegat. ac « goed ue Onan, 
pen pred. 8 et 4015 record. et pre gr: exiles ps | | 
revocetur adnulletur et penitus pro nullo habeatur ; ac quod idem LAM, 
DoxAr. ad omnia que ifſe . udicii pred. amiſit reſtituatur The plainiff 
quodg. pred, ABEL ad errores pred. rejungeret. Dante upon his 


Et ſuperinde pred. ABEL dicit quod nec in record. et proceſſ. 
fie” in r pred. nec in adjudicatione executionts <a Bay 
judic. illud in eff erratum ; et pet. ſimiliter quod Curia pleads in 2 
— nunc hic procedat tam ad examinationem tam re- Ne. 
cord. et proceſſ. pr ad. quam materias pred. ſuperius pro errore af- 
fignat. et qu judic. pred. in omnibus 4 ur. Sed quia Curia 
licti domini regis nunc hic de judicio ſus de et ſuper præmiſſis reddend. 
nondum adviſatur, dies inde dat. eff ibus pred. coram domino 
rege uſque in Ociab. Sancti Hillarii ubicungue, &c. de judicis ſus 
de et ſuper præmiſſis audiend. eo quod Curia dicti dumini regis nunc 
bie Pug nfl woos Sc. Ad quem diem coram domino rege apud 
W:/tm. ven. partes pred. per attornatos ſuos pred. Sed quia Ci 
di. domini regis nunc hic de judicto de et 2 præmiſſis reddend. non- 
i ings, e. Pp 


WL 
n 


dum adviſatur, dies inde dat. t part: 
uſque à die Paſche in gquindecim dies ubicungus, &c. de judicio 
inde audiend. es quod Curia ditti dumini nunc hic inde nondum, &c. 
Ad quem diem coram domino rege apud Weftm. ven. partes pra. 
per attornatos ſuos pred. Sed quia Curia dicti domini regis nunc 
ic de judicis ſuo de et ſuper præmiſſis reddend. nondum — 
dies inde dat. eff partibus — coram domino rege uſque in Crafting 
Sante Trinitatis ubicung. &c. de judicio ſuo inde audiend. es quod 
| Curia dicti domini regis nunc hic inde nondum, &c, Ad quem diem 
coram domino rege apud * Weſtm. ven. partes pred. per attornatos * [ 185 
fuos pred. . Sed quia Curia dicti domini regis nunc hic de judicio ſus TONE, 
de et ſuper premiſſis reddend. nondum adviſatur, dies inde dat. eff 
partibus præd. coram domino rege uſque d die Santti Michaelis in 
tres Sept imanas ubicunque, &c. de judicio ſus inde audiend. eo quad 
Curia dicti domini regis nunc hic inde Sc. Ad quem diem 
coram domino rege apud Weſtm. ven. partes pred. per attorn. ſues 
pred. Sed quia Curia dicti domini regis nunc hic de judicio ſuo de et 
ſuper pr emf]. reddend. nondum adviſatur, dies inde dat. eft partibus 
pred. coram domino rege uſq. in Odtab. Sandi Hillaru ubicung. 
&c. de judicis ſus inde audiend. eo quod Curia dicti domini regis nunc | 
bic inde nondum, &c. Pos TRA, ſcilicet @ die Paſche in quindecim 
lies extunc prox. ſeguen. uſque quem diem record. et — rædict. | 
antea remanen. fine die virtute cujuſdam act. parliamenti 22 The proceſs 
apud Weſtm. decimo tertis die Februar anno regni domini WII- <ontinued, but 
LIELMI et daminæ MARIE nunc regis et reginæ Anglia, Sc. OC e 
primo revivificat. continuat. et adjournat. fuit coram ditto domino Will, & Mary. 
rege et difta domina regina W1LLIELMO ef MARIA apud Weſtm. © © 
ven. partes pred. per attornatos ſuos = Sed quia Curia dict. 
demini regis et doming reginæ nunc hic de judicis ſuo de et ſuper 
præmiſſ. reddend. nondum aduiſatur, dies inde dat. eft partibus 
pred. coram domino rege et domina re ine J. a die Paſche in tres 
Septimanas ubicung. c. de judicio ſus inde audiend. eo quod Curia Cont nu mee 


4 
5 


| 38 and wife, to ſhey cauſe why the plain 


 exveutionew non againſt him and his wife for the ſame cauſe, 


1. Bac. 
| Cowp. 201. Dougl. 637- 
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Gate Alt. domini regis er dminæ regines nunc bic inde ntndum, Ec. . 
due diem coram domino rege et dimina regina apud MR vener, 
* _ partes pred. per attornatos ſuos pred. ſuper quo vir. er Cur, 
_ 1+» Qiftt domini regis et domine reginæ nunc hic plenius intelloct. am- 
mies et ſingulis præmiſſ. diligenterque examimat. et inſpect. tam 
 _ , Fecord, et proceſſe pred, as judic. et adjudication. executionis ſuper 
_—_ reddit. quam pred. cauſas et materias per pred, Doxatuu 
- OBRIAN, ſuperius pro error. aſſign. videtur Curie domini regis et 
duni regina nunc hic, guad nec in record. et proceſ}. predift. nec. 
in. redditione judicii pr edit. et adjudicatione executionis ſuperinde 
in ullo off errat. ac quod record. ill. in nulla vit igſum aut Ha. 
ecrxiſtit. Ipo CONSIDERATUM EST quod judicium pred. et adju- 
dication. executionts ſuper inde in emnibus affirmetur ac in omni ſus 
robore flet et effettu dict. cauſis et materits ſuperius pro error 11 
in aligue non ante. Et ulterius per Cur. domini regis et diminæ 
regine nunc hic conf. eſt quod prædict. ABEL Ram recuperet verſus 
præfatum DOoNATUM Conran oftodecim libras eidem ABEL per 
1am _— regis et 0 reginæ 22 hic ſecundum formam 
flatutt in bujuſmodi c it. et proviſ. adjudicat. pro miſts cuflagiis 
T[ 186 J damn. ſuis que . occa 2 dilationts or x: 
predift. pretextu proſecutionis predift. brevis ds errare ; et quad 

predifius ABEL habeat inde executionem, &c. 


Caſe 114. : Obrian againf Ram. 
| Michaelmas Term, 3. Jac. 2. Rell 192. 


If Judgment be F-RROR to reverſe a judgment, given in Ireland, upon a ſci 
> feme ſole mw 4 facias brought againſt the — — — ry 
on her ſubſe. that debt was brought e Grey, anda 
quent cover ture, judgment thereupon obtained for eight hundred pounds dum 
the plaintiffod- = the faid Eliaabeth afterwards — with Mr. Gen 
tains judgment that a ſeire fucias was brou ä — 9v 1 
iff ſhould not have execu- 
band ard wife, Gon ; that upon this ſcire facias there were two nibils returned, 
and after a year and thereupon j was had againſt huſband and wife ; that it 
— 8 day the reſted for a year and a day, and then the wife died, and the plaintiff 
pla * 28 brought a new ſcire facias againſt the huſband alone, to ſhew 
bring a new Cauſe why he ſhould not have execution upon the firſt judgment. 
ſeire facias quare The defendant pleaded, that there was another ſcire Cages brought 
a ; upon a de- 
e murrer to this plea, judgment was given in Ireland againſt him. 
be cannot plead the former judgment on the firſt ſeire facias in bar.—S, C. Comb. 103. 
3. C. Carth. 30. 8. C. Holt, 97. Co. Lit. 351. 1. Mod. 179. 1. Sid. 837. Skin, 682. 


1. Salk. 116. Lw. 671. 2. Ld. Ray. 1050. 1. Vern. 396. 2. Vern. 118. 249. 
118. 225. 328. fo. 8. Mod. 200. 9. Mod. 169, 10, Mod, 161. 246. 12, Mod. 


346. 383. Gilb, E. R. 72. 145. Fitzg. 149. 205. Comyns, 31. 725. Caſes T. T. 168. 171, 
1. Stra, 229. 576. 3. Stra. 726. 1094. 1272. 1. Com. Dig. 577. 1. Bl. Com. 443» 
- Abr. 289. 292, 293 1. Ch. Caf. 295. *. Bac, Abr. 361. 2. Ld. Raym. 1050. 


1 
8 
8 
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ne queſtion now was, Whether this ſcire feen will lie againſt Onntan 
te huſband cbs tangy); . wat: as 
Ma. FincH and Mx. PoLLExFEN argued that the huſband 

was hot chargeable. It was admitted on all fides, that if a feme 

ſole be indebted and marry, an action will lie againſt the h 
and wife, for he is liable to the payment of her debts. It was 
agteed- alſo, chat if a judgment be had againſt'a feme ſole, and 

ſhe marry, and afterwards die, the huſband is not chargeable, 
covered in her life-time. In like manner no which are due 

to her dum fola, ſhall go to the huſband by virtue of the inten- 

if ſhe die before thoſe are recov but her adminiftra- - 91 

tor will be entitled to them, which may be the huſband, but then 

de has 2 right only as adminiſtrator; and the reaſon is, becauſe 

ſuch debts, before they are recovered, are only cbeſes in action (4). 

And from hence the counſel inferred, that the judgment in this caſe 

zgainſt the wife dum ſola did not charge the hatband, 
Then the queſtion will be, if the huſband is not chargeable * [ 187 } 

by the original judgment, Whether the judgment on the ſcire facias 

has not made an alteration, and charged bim after the death of his 

wiſe? And as to that it was faid, that this judgment upon the ſcire 

facias made no new charge, for itis only quad habeat executionen, 

Nc. and carries the firſt judgment no farther than it was before, for 

i is introduced by the ſcire facias. At the common law no exe- Ld. Ray. 768, 

cution could be had upon a judgment after a year and a day; and 508, 1048, 

there was then no remedy but to bring an action of debt upon that · 

judgment. This inconvenience was remedied by the ſtatute of 3. Med. 73. 

af ni ro the Second (b), which gives a ſcire facias upon the 366. 

] 


0 I 


judgment, toſhew cauſe why execution ſhould not be had; which ee — 


can be no more than a liberty to take execution upon the original 12. Mod. 231. 
Judgment, which cannot charge the buſband in this caſe, becauſe 377. 457+ 

it is only a conſequence of that judgment, and creates no new | 
charge, for a releaſe of all actions will diſcharge this award of exe- 

cution. But the reaſons why the original judgment ſhall not be 

carried farther” by the judgment in the ſerre facias are as follow. 


FirsT, By conſidering the nature of a ſcire facias, which lay . Barnes, 309, 
not at the — law, but is given by Ly hea in all — Jo * — 
actions ; the words whereof are theſe, * obſervandum «ft de caters **” 

6 quid ea que inueniuntur irrotulat. Sc. (c).“ Upon which 
words it is evident, that the execution of the firſt judgment on 
record is all that is given by this act after the year and day, and 
it takes off that bar which was incurred by the lapſe of time, and 
gives a ſpeedy execution of the judgment recorded. 5 


SECONDLY, The proceedings upon a ſcire faciat ſhew 
Game thing, for the writ recites the rn gn, and * 


; («) . Roll, Abr. 35t. 2. N. Com. 9 13. Edw. 1. ft. 1. c. 45 
555 ü ©) 2. Inſt, 469. 1, Sid. 357, 


-* ©. 


arenen 


w Sv = 
oo 


* 
— 
45 
2 
* 


| * [788 ] there has been a recovery; and here is 
nent IF for it is only to have x 
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mands the defendant to ſhew cauſe why the Sunn Honld ae 


| have execution thereon juxta vim formam et e ectum re tioni 
Nr 1 | 2 
l A ens - not an original Ne judicial 

ich depends upon udgment, a writ of 
fupends the . — do inal judg- 
ment be reverſed, even a judgment obtained * 2 
will be reverſed in Ike manner (a). - | 


Foua rm, The law does not rn an ap- 
pearance; but here is none: and the ſtatute can never operate upon 
this caſe, becauſe it extends only © fch judgments upon which 


1 r te count) 9th other ES were, 
an action of debt will lie upon a judgment in a ſcire 
Jacias, the original judgment is by 9 carried farther, for 
3 e and to this there 


the Book fays, © fall m maintien 5 another caſe in 
F * 
a judgment in a ſcire facias upon a recognizance. - 
ions may — — Hs anſwer. Fist, As to the caſe in Fitz- 
. it is admitted to be law, but it is not an authority to be 
odzected to this purpoſe, becauſe the firſt j for the an- 
nuity charges the ſucceſſor; but the original judgment in 1 
doth not charge the huſband; ſo the caſes are not parallel 
like anſwer — de * to the-caſe in Lemard, for a ow io 
js a judgment in itſe f (4), and debt will lie upon it without a ſcire 
facins upon that judgment. 
But on the other fide it was argued, that the award of execu- 


tion is abſolute 2gainſt huſband and wife; for it is a recovery againſt 
both ; whereas before it was only the debt H the wife, but now it 


(c) 1. Roll. Abr. 277. pl, 6. ; and (e 2. Leon. 14+ 4. Leon, 286, 
Dr. Drurie's Caſe, 8. Co. 143. 15. Hen, 7. pl. 16. 


(#) Fitz. Nat, Brev. 123. (4} See 2. Com, Dig- 634. fo, edit. 
Ss 
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|; joint againſt the one as well as the other (a) 
ment upon the * facias is a diſtin action. 
a woman be indebted and 


nied, but that 1 


+ * The judg- 
marry, the huſband is 


chargeable during the coverture, which ſhews that by the marriage 
he is become the principal creditor (b). As to the 2 
it is true, that at the common law, if a man recovered in debt, and 
did not ſue forth execution within a year and a day, he muſt then 


bring a new original, and the judgment thereon 
(e); but now a ſcire facias is 

an original (d), and therefore a -= 

alſo be a new judgment; for though it is a judicial writ yet-itis in - 

the nature of an action, becauſe the defendant may — 

the firſt 1 and it is for 


recove 


ſtead 


ter in bar of the execution u 


this reaſon that a releaſe of all actions is a g 


d been a new 
given by the ſtatute in- 
judgment thereon ſhall 


any mat- 


bar to it (e). Be- 


fides, an action of debt will lie upon a judgment on a ſcire fa- 
cias ( f); which ſhews that it is an action diſtinct from the original, 
and upon ſuch a judgment the defendant may be committed. to pri- 
ſon ſeveral years afterwards without anew ſcire facias. Ihe huſ- 


band may have execution of a 


recovered by him and his 


wife, after the death of his wife, without a ſcire facias (g) 5 ſor the 


+ ky 


makes it a proper debt due to him, and he alone 
an action of debt upon that judgment (+) ; and it ſeems 


may 


to be very unreaſonable that he ſhould have the benefit of ſuch a 
judgment, and yet not be charged after the death of his wife when 


there has been a recovery 


againft both in her life-time. This is 


like the caſe where a devaſlavit is returned againſt huſband and wife 


as executrix, and a judgment thereon, guid querens babeat execu- 
tianem de bonis propriis, yet if the wife die, the huſband ſhall be 


charged, for the debt is altered (i). If it ſhould be otherwiſe this 17. Mod. 277. 
inconvenience would follow, that if the wife ſhould die the huſband 12. Med. 290. 


will pofſefs himſelf of her eſtate, an defraud the creditors; fo that 


he takes her, but not cum onere : 


but the law is otherwiſe; for if 


« feme, being leſſee for years, marry, and the rent be behind, 


and ſhe die, the huſband 


cauſe he is entitled to the profits of 
To which it was anſwered, that if a man ſhould marry 


be charged with the rent arrear, be- 


land by his marriage (4). 


ecutrix, and then he and his wife be ſued, and judgment obtained 


(a) Carth, 30. Salk. 116. Skin. 
632. 4. Bac. Abr. 420. 

(5) See the Year Book 49. Edw. 3. 
Pl. 35- b. and Bro. Abr. title, Baron 
* and Fzme,” pl. 7. 

(e) Year Book 1, Her, 5. pl. 5.2. 
43. Edw. 3. pl. 2, b,—See alſo 2. Salk. 
600. LA. b where HoLT, 
Chief Fuſtice, is of opinion, that a ſcire 
facias did lie at common law, upon a 
judgment in a perſonal action. 

(4) Co. Lit. 290. b. 1. Sid, 351. 
fy oy 4- Mod. 248. Ray 

6 2, See Ld. . 
, d 609, 

Vor. III. 


Cro, 


(J) Raſtal's Entries, 193. 4. Leon, 
186. Dyer, 214 b. 5 

(F) 1. Mod. 179. 

(b) Sce thecaſeot Gabriel Miles, t. Mod. 
179. and Eyres v. Coward, 1. Sid. 337, 


accord, But ſee the caſe of Perroyer v. 
Brace, Ld, Ray. 244. Wortley v. 
Rayner, Dougl. 637. 


(i) Moor, 299. Cro. Eliz. 216. 
Car. 603. 


(4) Fitz, Nat. Brev. 121. 1. Roll, 
Year Book. 10, Hen,” 6. 


agains 


*(189] 


It cannot be de- = 
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ons againſt them to recover de bonis teſtatoris, and thereupon a fer; ſa. 

_  ogain® cas is awarded to levy the debt and and the ſheriff returns 
| Rave Aa aevaſtavit, and then the wife dies, the huſband is not chargeable, 
becauſe the judgment is not properly againſt him, for he is joined 

* [ 190 J only for conformity ; but if, ® upon the return of the devaſlavit, 
there had been an award of execution de bonts 22 that would 

boni Fe ane had 


have been a new judgment, and the old one 
been diſcharged, and then the huſband muſt be charged for the new 


wrong. 
1. Roll, Abr. Adjournatur. #7 
7 Afterwards, in 1. Jill. & Mary, the judgment was affirmed. 


Caſe 115. -* - Bowyer againft Lenthal. 

A declaration JNDEBITATUS ASSUMPSIT, with counts of quantum meruit 
nating a pro- and infimul computaſſet. Fhe plaintiff had a judgment by default 
miſe to pa in the court of common pleas, and a writ of enquiry was brought, 
gre"... and entire damages given; and now the defendant brought a uit 
inſtead of vale of error. rea þ . 

So ge CRIES Sn ye abi Tn 
Moor, 702. he error now affigned was in the ſecond promiſe, viz thatincon- 
1. Roll, Abr. ſideration that the plaintiff would let the defendant have meat, drink, 


3% and lodging, he promiſed to pay ſo much quantum rationabiliter 
_— 149. valereni, and it ſhould have You valebant, at the time of the 
Cro. Car. 77.53. promiſe made | \ 


Yer: 2% Sed non allecatur—$0 the judgment was nad. 


Gf a. 


FASTER TERM, 

- The Fourth of James the Second. 
I N | 

The King's Bench. 2 bo 


| Gr Robert Wright, Kur. Chief Juſtica 
Sir Richard Holloway, Knt. 


Sir Thomas Powell, Kut. Juſtices. 
Si Richard Allibon, Kur. ry 
Sur Thomas Powis, Kur. Attorney General. 
Sir William Williams, Kt. Solicitor General. 
cry | * [ 191 “1 
Memorandum. | Caſe 116. 
OTA, Wed being the firſt day of this Term, 
N 4s Ernu ax free ba wow. ary Earl of 23 
| | Heyward againſt Suppie. Caſe 1 17. 
ACTION OF COVENANT,— The covenant was to make ſuch an On a covenant 
aſſignment to the plaintiff, according to an ent made be- to make ſuch 
tween him and the defendant, as counſel ſhould direct and adviſe ; een as 


and for non- performance thereof this action was brought. The 1 it > ng 


defendant pleaded non ęſt factum, and judgment was obtained cumbent on the 
againſt him. Upon which a writ of error was brought, and the covenanter to 
common etror affigned. F 2 hun oy 
It was objected, that the plaintiff's counſelſhould give the advice; „ 
becauſe he is the perſon intereſted. - — — 


Mx. PoLLExFEN anſwered this objection, and ſaid, that che 5, Co. 23. 
defendant had likewiſe an intereſt in this matter, for it is an advan- Ero. Eliz. 716, 
tage to him to make the aſſignment that his covenant might be 2. Lern. 103. 
ved: it is true, it had been otherwiſe if the covenant . CSS 
| 3 Mod. 75. 2. Com. Digs © Condition” (H.). Dong. 689. 


© 2 to 
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Hzrwan> to make ſuch a conveyance as counſel ſhould “ adviſe, for then the 
. e to whom the covenant is made may chuſe whether he will 
** ve a feoffment, a releaſe, or a confirmation, and then his counſel 

ſhould adviſe what fort of conveyance is proper. But here it isto 
make an aſfenment, and ſuch as the parties had agreed on. If , 
man ſhould be bound to give another ſuch a releals as the judge of 
the tive court ſhall think fit, the perſon who is fo bound 
muſt procure the judge to direct what releaſe ſhall be given (a), 
| becauſe the condition is for his benefit, and he has taken upon 
— him to perform it at his peril. It is uſual for men to have counſel 
. on both ſides, to put their agreements into method; but in this 
273. 232+ Caſe, ĩt being left generally «as counſel ſhall direct,“ what reaſdncan 
10 · Mod. 153. be given why the defendar.t's counſel ſhall not be intended, =. 
223 · 55 F when it ſeems, by the penning of the covenant, he ſhall ? for an af. 
za. Lignmentistobe made®ascounls] ſhalldire& ; andhere being aver. 
dict for the phintift,, it muſt now be preſumed that the defendant's 
counſel was firſt to give the advice, and then he was to make tho 

aſſignment. . 


E-conTRA. It was argued, that firſt as to the verdiR, it is not 
materially objected in this caſe, becauſe the plea is non eff fattun, 
= ſo that nothing of the ſpecial matter could come in evidence. Now 
4 admitting this coverant to be general, yet one of the parties muſt 
= make his choice of counſel. before he can entitle himſelf to an 
action. All deeds are taken according to the general intend- 
ment (5), and therefore by this covenant his counſel is to adviſe 
to whom the aſſignment is to be made; for if the counſel of the 
defendant ſhould adviſe an inſufficient deed, that would not have 
faved his covenant. Beſides, the plaintiff has not averred that 

| counſel did not adviſe, and therefore the defendant could nat plead 
by any thing but nor «ff factum. t | | 


(a) Lamb's Cafe, 5. Co. 23. 2. Roll. Abr. 424. pl. 8. 
| (6) 3. Bult. 168. | 
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«[ 193]. £4 
© Cake 118. Anonymous. e 2 
, If a PLEINT was removed out of the Loxp Mayor's Cover 
<uſtorn of Len- by habeas corpus, the return whereof was, That the city of 


22 a London was an ancient city incorporate, and that time out of mind 


— . thay there was a cuſtom that © the portage and unlading of all coals 
have the exclufiye right to unlade all coals and grain that ſhould arrive at ſuch a wharf, be good ?— 
Ante, 29. 1. Roll. Abr. 365. 5. Co. 63. Moor, 589. Hard. 56. 2. Roll. Rep. 391. 
4. Mod. 223, Ray. 288. 294. 1. Sid. 284. 1. Lev. 229. 8. Co. 225. Stra. 675 
. L4; Ray. 113+ 496. 8, Mod. 211. 267, 10. Mod. 131. 338. 11. Mod. 133. 16. 
22. Mod. 270. 686. Fitzg. 309. 1. Stra. 462. 537. 675» 2 Stra. 1085. 1. LA. Ray. 113. 496. 
x. Burr, 127. 2, Burr. 892. 3. Burr. 1334+ 4+ Burr. 1951» Andr. gi. 1. Bac. Abr. 34 


Cowp. 3270. Douzl. 218. 


* 
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# and grain coming thither ſhould belong to the mayor and alder- Anonywoor; 
« men, &c. ;“ that there was a cuſtom for them to ate 
cuſtom within the city, &c. ; and then they ſet forth an act of com- 
mon council, by which THE PORTERs of Billingſgate were made 
a fellowſhip; that THE METERS of corn ſhall from time to 
time give notice to THE PORTERS to unlade ſuch corn as ſhould 
arrive there; that no bargeman, nct being free of the ſaid fel- 
Jowſhip, ſhall unlade any corn, upon the forfeiture of twenty ſhil- 
lings, to be recovered in an action brought in the name of THE 
CHAMBERLAIN; and that the party oftending ſhall have no eſ- 
ſoign, or wager of law : then they ſet forth the judgment in the 
quo warrants, and the re-grant (a, and that the defendant, not 
being the ſaid fellowſhip, did unlade one hundred quarters of 
malt, &c. f 


THOMPSON, Serjeant, took many exceptions to this bye-law, 
but the moſt material were, * 


FixsT, It appears upon the return, that the or of London 
has aſſumed an authority to create a fellowſhip by act of common 
council, which they cannot do; for it is a prerogative of the crown 
ſo to do; and they have not averred or thewed any ſpecial cuſtom 
to warrant ſuch an authority. 


SECONDLY, They have made this bye-law too general ; for if 


2 man ſhould carry and unlade his own goods there, he is liable to 
the forfeiture ; in which caſe he ought to be excepted. 


TriRDLY, This act of cammon council prohibits bargemen, 
not being free of the fellowſhip of porters, to unlade any coals or 
earn oa and they have not averred that the malt un- 
law. 


did arrive, &c. ſo they have not purſued the words of the bye 


FouRTHLY, They ſay, in this law, that the perſon offending 
« ſhall have no effoign, or wager of law,” which isa parliamentary 
power, and ſuch as an inferior juriſdiction ought not to aſſume (6) 


Adjournatur (c). 


(a) 3. St. Trials, 545. 2. Show. 267%, 14, 15-3 Cuddon v. Provoſt, 6. Mod. 
(5) Godb. 107. 123. 1. Salk, 143.; the Frame Knit- 


(s) See Barnardiſton's Caſe, 1. Lev, ters v. Green, 2. Ld. Ray. 113, T J 
* Beak againſt Thyrwhit. Caſe 119. 


HERE was a ſentence in the Curt of Admiralty concerning 1f a ip illegal- 
T the taking of a ſhip; and afterwards an executrix brought an I trading in the 
action of trover and converſion for the ſame. RY 
condemned as forfeited before a court of admiralty of competent juriſdiction, trover will not lie to 
recover her back after ſuch ſentence ; but it muſt be ſhewn that the court of admiralty had competent 
juriſdition,—S, C. Carth. 31. 8. C. x. Show. 6. $. C. Comb. 120. 8. C. Bro. Ent. 69. 
$. C. Holt, 47. 1. Vert. 21. 10- Mod. 78. 12, Mod. 16. 134. 143- 246, 2. Stra. 1078. 


3- Term Rep. 344+ | 
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The defendant, after an imparlance, pleads, that, at the time of 
the converſion, he was a ſervant to King Charles the Second, and x 


* captain of a man of war called THE PHQENIX, and that * 
ſeized the ſaid — for the goyernor of the Eaſi - India Campany, ſhe 


SS trading voyage to the Indies contrary to the king's pro. 
And, upon a demurrer, theſe exceptions Were taken to thi 


Fist, The defendant ſets forth that he was a ſervant to the 
king, but has nat ſhewed his commiſſion to be a captain of a 
man of war. 

SECONDLY, That he ſeized the ſhip goi 
trary to the king's prohibition, and has not 
bition itſelf, 

It was argued by the counſel contra, That it may be 2 
tion, Whether it was a converſion for which this ood is 
brought ? for it was upon the ſea, and the defendant might plead 
to the juriſdiction of this court, the matter being then under _ 
nizance of the admiralty. But as to the ſubſtance of this 
is not material for the defendant either toſet forth his comm * 
or the king's prohibition; he has ſhewed enough to entitle 2 


going to the leber con: 
& forth the proj 


e anptralty bon eee e, and therefore 
this court cannot meddle with it; for he expreſsly affirms that he 
was a captain of a man of war, and ſeized this ſhip, &c. which 


muſt be intended upon the ſea ; ſo that the converſion mightafter. 
wards be upon the land; yet the original cauſe ariſing upon the ſea, 
ſhall and muſt be tried in the admiralty (5); and it having already 
received a determination there, ſhall not again be controverted in 
an action of trover. The'caſe of Mr. Hutchinſon (c) was cited 
to this purpoſe. He had killed Mr. Colſon in Portugal, and was ac- 
quitted there of the murder ; the exemplification of which ac- 
quittal he produced under the great ſeal of that kingdom, on his 
being brought from Newgate by an 2 corpus to this court: but, 
notwithſtanding his acquittal there, the King was very willing to 


* ? 195 ] have him tried here for the fact; andhe referred the ® conſideration 


thereof to the Judges, who all agreed, that he, being already ace 


— a mana ad & ©” fo. 


_ a Aw Aww nil > 


quitted by their law, could not be tried again here. 


Adiaurnatur (d). 
(a) See tha caſe of Berryman v. 


Wie, 4. Term Rep. 366. and the caſe 


of W. and T. Cordons, Caſes in Crown 
Law, 2d edit. 416. 
() Cro. Eliz. 685. 
o 3--Keb, 785. Bull. N. P. 245. 
4) This caſe was argued again in 
Eaſter Term 1. Will. & 
| judgment given by Tax h, Cover 
in favour of the plaintiff, S. C. 1. Show. 
6. upon the inſufficiency of the defen. 
dant's plea, +6 Carth. 32. becauſe be 
not ſhew by what authority he ſci 
ſhip, or before whoſe court of 
ralty, or by what Judge ( the was con- 


and 


demned : but they held, that the 
himſelf captain generally was ſufficient, 
and that there was no neceſſity to ſhew 
his commiſſion, S. C. Comb. 120; but 
if the plea had deen good, the ſentence in 
the admiralty court would have been 
final, and the taKing not triable in trover, 
S. C. 1. Com. Dig. 274- fo. edit. ; for afinal 
derermination in a court having compe- 
tent juriſdiction is conclufive in all courts 
of concurrent juriſdiction. Bull. N. P. 
245. See alſo the caſe of Ladbroke 


». Cricket, 2. Term Rep. 649. 3 Lord 
Camden v. Howe, 4. Term Reps 


H, Bl. Rep. 476. 


382. 
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Smith againſt Pierce. 3 Ol 
| Trinity Term, 3- Tac. 2. Roll 1160; | 
A SPECIAL VERDICT was found in ejectment, the ſubſtance If > a br 
of which was, I hat Robert Baſket was ſeiſed in fee of the eg be dev .d 
und in queſtion; and by his will deviſed it to Philip Baſtet and if ds, re. 
others for ninety-nine years, with power to grant * for the — in 
payment of the debts and legacies of the teſtator; the remainder tail. and over in 
in tail to Fohn Baſket his brother; 77 1 
ther; but that if he gave ſecurity to waioder enters 
pay the ſaid debts and legacies, or ſhould pay the fame within a and levies a fine 
time limited, that then the truſtees ſhould aſſign the term to max 
bim, S Baſtet entered after the death af his broth — 2 
with the aſſent of the faid truſtees, and received the profits, — — — 
paid all the legacies and all the debts except eighteen pounds. dirs wife ur. 
Tre juRy find, that Jahn had iſſue a daughter only by hi — eg 
; ; hi debts be 
wife, after whoſe death he married another e — rr paid, whiter 
fine, and made a ſettlement in conſideration of that marriage u 1 
himſelf for life, and upon his wife for life, with divers — Myr: 
2 ; that he died without ĩſſue by his ſecond wife; that the ſecond 2 
entered, and five years were paſt without any claim, &c. ; and —— = arg $4 


now the heir at law, in the name of the truſtees brought this action 8. C. Carth. 100. 
Co. 124. 


The queſtions were. —FIxs r, Whether the term for ninety- Gro 
nine years, thus deviſed to the truſtees, was bound by this fine and 3- — 


non- claim, or not? — Skcox Dr, Whether it was diveſted and Os 132. 
226. 


turned to @ right at the time of the fine levied? for if 1 
then the fine could not operate upon it, endes +. Vern. 18g 
9. Mod. 209. 


It was agreed, that as a diſſciſin is to a freehold, ſo is @ diveſti 
to a term; and that a fine 3 — — — re 
at the time of the levying thereof had a will to enter, and — 9 
when the eſtate of which it is levied is turned to a right : that . N 0 
in the caſe at the bar the entry of John Baſtet was tortious, be. 7% 196. 210, 
2 — was inthe truſtees; butthatifhe had gained 338 
by his entry, it is only a tenancy at will to th Sub E. 
. notice of the deviſe, and he entered by their prom — = . 8 
ſuch a right is nor aſbgnable ; and then a fine levied is uo bar, Fitze. 102. 
= prove this Margaret Prodger's Caſe (a) was cited, where # 
— ord granted a copyhold to John, Elizabeth, and Mary, for ( 196] 
their lives, and afterwards, by deed enrolled, fold the land to John Comy- 119.369. 
in fee, and levied a fine to him and his heirs, &c. ; and five 1 
paſſed without any claim: John died; his ſon entered, and Pried : * 4 
_— fine to truſtees, to the uſe of himſelf and Margaret his 520, 77 «05h 
my life, the remainder to his own right heirs ; the ſon died P cer, Wins, 
and his wife ſurvived, who, having afrechold for life, diſtrained ; and 14%: 535 
the huſband of Elzaheth broughca replerin: and wa adjudged 25. ue. 1. 
— this fine and non- claim di not bar thoſe in remainder, 2. A Ray = 
bargain and ſale to John did not diveſt their eſtate and turn it 8 K <q 
(a) 9. Co, rok, | 3 Bac abr, 
| „ U. 45% 
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Fo Vern. 132. 


226. 

8. Mod. 55. 
20. Mod, 179. 
45+ 


r the ſecond leaſe, the other is diveſted and turned to a right, 


to a right (a); for the lord did what n and Jobn ac. 
05 


Eaſter Term, 4. Jac. 2. In B. R. 


cepted what he might lawfully take, wh ing in poſſeſſion by 
virtue of a 2 eſtate for life, could not by this acceptance 
diveſt the eſtate of her who had the freehold; and the fine and 
non-claim-could not do it; for to what purpoſe ſhould he make 
any claim, when he was in actual poſſeſſion of the thing to be de. 
manded? And he who is ſo in poſſeſſion need not make any claim, 
either to avoid a fine or a collateral warranty. Now though at 
the common law there muſt be livery and ſcitin to create an eftate 
of freehold (0, yet any thing is ſufficient to make an eſtate at 
will, in which neither the inheritance nor the title of the land is 
concerned; and therefore a fine levied by ſuch a tenant is no bar, 
It is true, if a leaſe be made for an hundred years in truſt to at- 
tend the inheritance, and ceft'y que truſt continues in poſſeſſion, 
and demiſes to another for years, and levies a fine, and the 
five 8 paſs without claim, he, being ſtill in poſſeſſion after the 
firſt leaſe made, is thereby become tenant at will; and by maki 


he was not a diſſeiſor, and ſo it is barred by the fine, becauſe the 
ceftuy que truſt of the term of one hundred years was alſa owner 
of the inheritance (c). But in the caſe at the bar Jabn ſhall not 
be a diſſeiſor, but at the election of the truſtees of the term of 
nin*ty-nine years; to prove which there are many authorities in the 
Books (d). As if tenant at will make a leaſe for years, and the 
leſſee enters, it is not a diſziſen, but at the election of him who 
has the freehold /e); and even in ſuch caſe, if the tenant of the 
freehold ſhould make a grant of the land it is good, though not made 
upon the land itſelf, for he ſnall not be taken wh t of poſſeſſion but 


C 197 ] athis own election. * It is like the common caſe of a mortgagee for 


where the mortgagor continues in poſſeſſion twen 

and pays the intereſt, and in that time Wars 4 x 
and levied a fine, this ſhall not bar the mortgagee, for the mort- 
gagor is but tenant at will to him. The truitees need not make 
any claim in this caſe, becauſe there was no tranſmutation of the 
flion, ſo they could take no notice of the fine. It is true, 
obn Baſket entered by their conſent, but ſtill as tenant at will to 
them; and the acts done by him after his entry will not diveſt this 
term; n — 2 * 

thing will paſs thereby but what of right t to e li 
wiſe demiſed — — — . is not found 


chat chey entered; but admitting they did enter, yet that could not 


diſplace this term, for theſe tenants claimed no more than for one 
or two years, and made no pretence to the whole term. ut if by 


(a) Raym. 149, Hardres, 401- (d) Doe on the Demiſe of Atkins v. 
Plowd. 435. 1. Vezey- 387. Shep. Horde. 


Touch. 23. 2. Burr. 704. (e) Latch. 53- 1. Leon. 121, Lit. 
(>) Fermor's Caſe, 3. Co. ſ. 588.—8ee Taylor v. Horde, 1. Burr. 
(c) Freeman v. Barnes, 1. Sid, 453% 60+ 3 Goodtitle . Duke of Chandos 


3. Nc. Abr. 449+ 5 2. Burr. 106 5. Stra. 360, 


cige 
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either of theſe acts the term ſhould be diveſted, yet ſtill it muſt be Swrru 
at the election of thoſe who have the intereſt in it ſa). The gat 
caſe of Blunden v. Baugh (b), which is grounded upon des. 
Littleton's Text, ſet. 588. is an authority to this purpoſe. The fa- 

ther was tenant in tail, and his ſon, who was tenant at will, made a 

Jeaſe for years; then both father and fon join ina fine to the uſe of 

the ſon for life, and to Elizabeth his wife for life, the remainder to 

the heirs males of the body of the ſon, who died without iſſut 

male; the leſſee, being in poſſeſſion, made a conveyance of the eſtate 

by bargain and fale to Charles Lord Effingham, who was ſon and 

heir of the tenant in tail ; and he made a leaſe to the plaintiff, who 

was ouſted by the defendant Elizabeth ; and the queſtion was, 

Whether by the entry of the ſon, who was tenant at will, and his 

making of this leaſe, the father was diſſeiſed of the freehold ? And 

it was held not; for it was found in the verdict, that he occupy- 

ing at will and entering by his father's aſſent, the leaſe was alſo in- 

tended to be made by his aſſent. 


But on the other fide it was ſaid, that this fine was a bar by the 
expreſs words of the ſtatute of 4. Hen. 7. c. 24. which excludes 
in all caſes but where there is fraud, or the perſon is incapable, or 
where the right to be barred is not diveſted. - In this caſe Jahn * U 1934 
Baſket had an intereſt and preſent right, and though it be clothed - 
_ with a truſt, yet that will not make any difference. Here is no 
fraud, for the fine was levied by tenant in tail in poſſeſſion; but if 
there had been fraud it ought-to be found, otherwiſe it ſhall not be 
preſumed Ce). This is not like Blunders Caſe, for there the ſon 1. 14. Ray 
was tenant at will, but it is not found by this verdict that Fohn *79* 
occupied at will. There is no difference between this term anda 
truſt of a term to attend the inheritance, whoſe intereſt ſhall be 
barred by ſuch a fine and non- claim, becauſe the truſt is included 
in the fine, and therefore the truſtees, not making of their claim 
within the five years, are for ever excluded, It cannot be denied 
but that a term for years is ſuch an intereſt as may be barred by 
fine; it is Saffin's Caſe (4) expreſsly, which was a leaſe for 
to commence in futuro after a leaſe then in being ſhould be deter- 
mined ; the firſt leaſe ended; the ſecond leſſee did not enter, but 
the reverſioner did, and made a feoffment, and levied a fine, and 
five years paſſed without entry or claim by the ſecond leflee ; and it 
was aGudged, that this fine was a bar to him ; for when his future 
intereſt commenced, then, and not betore, he had ſuch a preſent 
 _ in the land as might be diveſted and turned to a 
ng 
To which it was anſwered, that this differs from Saffin's Caſe, 
Walch was an int ereſſe termini ; and Alport's Caſe, which was 


pu executory deviſe, If John Baſket had ftill continued in poſ- 


8 Dyer, 61. 173. 
$1, 


| © Cro. Car. $50 10. Co. 56. 
Cro, Car, 303. 1. Roll. Abr. 4) 3. Co. 123. 
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$17» ſeffion, it might have altered the caſe; but he died, and his Wiſe 
againſt entered, and then the five years paſſed without any claim, 


Prancz, 
Aljournatur (a). 


(a) This caſe was argued again in at will to the mortgagee, and whoſe dg 
Michaclmas Term 1. Hill. & Mary, being by permiſſion of the 
S. C. Comb. 148. S. C. Carth. 100. hall not turn to his prejudice ; though 
but no judgment appears to have been (he continues) ſome ſaid the five years 
given. LokxpCurzy Baron Ear, and non-claim paſſing in the life-time of 
however, in noticing this caſe, ſays, that the wife, who was the ſurvivor, made 3 
upon the difference taken in the caſe of great difference in the caſe ; ideo quare, 
Freeman v. Barnes it ſhould ſeem, that 3. Bac. Abr. Leaſes,” 450. Se 
the term was not barred ; for then it S. C. Show. 74. Saffyn's Caſe, g. Co, 
muſt turn to the prejudice of huneſt 124. ; Edwards v. Slater, Hard. 4c, ; 
creditors, who were ftrangers and third Focus v. Saliſbury, Hard. 400, ; C. bol 
perſons; and Jobs Baſket by his entry v. Stone, Ray. 140. 3 Freeman v. 
on the est could be only tenant at Barnes, 1. Vent. 55. 1. Lev. 1. 270, 
will, becauſe his entry was with their Cruiſe on Fines, 194. 243. Earl 
conſent, and no manner of intent ap- Pomſret v. Lord Windſor, 2. Vezey, 
pears in him to diveſt their eftate or 472. 3. Com. Dig. Fine” (I. 3) 
intereſt, and then his fine ſhall operate Drapers Company v. Yardley, 2. Vent, 
only on his own eſtate-tail, like a fine 663. 
levied by a mortgagor, who is byt tenant 


Cafe 121, Evans againſt Crocker, 


A declaration A SPECIAL VERDICT IN EJECTMENT was found in Treland, 
ET and judgment given there for the plaintiff and now a writ of 
8 1. error was brought in this court, and the common error aſſigned. 
en, The objection was, That the plaintiff had declared upon a 
Pretty By demiſe made on the twelfth of June, &c. mHAarenDUM fe 
he entered, and dlicto duodecimo die Junii (which muſt be the thirteenth day of 
ihat the deſend- the ſame month) uſque, Ic. virtute cujus quidem dimiſſionis he 
_—— _— &c. N 51 br N be SCILICET eadem —_ 
_ cims die Juni, did ej im, &c.: fo that it appears, upon 
2 * face of 's ok x Wt that the defendant entered before the 
* plaintiff had a title; for the leaſe commenced on the thir- 
*[ 7x you of June, and the entry was on the twelfth of that month. | 
99 J And it was ſaid, that this agrees with a former reſolution in this 
Cro. Jac. 96. court, where the leaſe was made the 24th of June for five 
5 2 253. 312. LABENDUM d die datus, which muſt be the 25th, by virtue whereof 
the plaintiff entered; and that the defendant poftea, SCILICET 24th 
1. $id.3, Juni, did eject him, which muſt be before the commencement of 
Cro, Blz. 766. the leaſe (4). 


& | 
5. Co, _ 1. Barnes, 12. 2. Barnes, 153. 10. Mod, 2. 177. 265. 12. Mod. 113. 125* 


2. Stra. 1086. Ld. Ray. 728. 870. Run, Eiect. go, 


(a) Goodaine v. Wakefield, x. caſe cf Pugh v. Duke of Leeds, in Mich. 
4 Term 18. Geo, 3. for that both theſe 


Vid. 8.; bur fee the caſe of Adams v. 
Gooſe, Cro. Jac. 96. where in cement 
on a leaſe dated 6. September the plaintiff 
declared, that he was poſſeſſed until the 
defendant peſlea, on the 4th September, 
ejected him, and held good. See alſo 


Pol N. P. 106. The old diſtinction 


een the date and the day of the date 
ſeems now to be aboliſhed by the 
determination of the king's bench, in the 


expreffions ſhall be conſtrued indifie- 
reatly, either inclufrwely or excluſively, 
ſo as to give effect to the deed in which 
they are uſed, Cowp. 714. Run. on 
Eject. go. ; and ſee Powell on Powess, 
442. to 533. where all the cafes upon 
this ſubject are collected. See alſo Knox 


v. Simmonds, 3. Brown's Ch. Caf. 358+ 
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'Cun14. The plaintiff entered as a diſſeiſer by his own ſhew» Rear 


jog: And thereupon judgment was reverſed. — 
b  Crocxan,. 
The King againſt Kingſmill. Caſe 122, 


UO WARRANTO againſtſthe defendant, to ſhew cauſe why Grant of an hun. 
he executed the office of a Bailiff of the Hundred of Baru. wa wo 
A, | * : 

The defendant pleaded, that the faid hundred was an ancient hun- fine 39% 
dred ; that the office of bailiff was an ancient office ; that the 2. Show. 98. 
hundred court was an ancient court, held from three weeks to Fitz. 153. 294+ 
three weeks before the ſteward thereof; that the return of writs **- Nod. 125. 
was an ancient liberty and franchiſe which did belong to the faid 17 Bled. 18. 
bailiff ; that king Charles the Firſt was ſeiſed of the ſaid franchiſe 35- 165. 524+ 
jure corone in fee, and by letters patents dated, &c. granted the 643. 666. 
fame to one North, HABENDUM the ſaid hundred to him and his 2 Peer. Was, 
heirs ; and that by ſeveral meſne * 7 it came to, and was f. 5 30. 
yeſted in, the defendant: and fa he juſtified to have retorna brevium. 3. Com, Dig. 


To this plea the plaintiff demurred, 2 * 


It was argued, for the king, that this claim was not good. 
FixsT, 2 of the grant as it is here pleaded, viz. 
that the king was ſeiſed in fee, &c. and that he granted the franchiſe 
N the ſaid hundred, for that 1 -_ can 2 

the h as ing can ndum but wha! 
is mentioned in 2 _ 

SECONDLY, The defendant has derived a title from the crown 
2 which muſt be either by grant or pre- 
ſcription. ® It cannot be t, for it is a queſtion whether # 

eee county court ; it [200] Y 

has been derivative from it in former times, when the ſheriffs did 
let thoſe hundreds to farm to ſeveral perſons, who put in bailiffs er- 
rant, to the great oppreſſion of the people; which was the occaſion 
of the making of the ſtatute of 14. Edw. 3. c. 9. by which ſuch 
hundreds were united and rejoined to the counties, as to the baili- 
wicks thereof, except ſuch as were then * in fee by the king 
or his anceſtors (a). Now theſe hundreds were uſually granted to 
abbots and other religious perſons, and their poſſeſſions coming 
afterwards to the king by the diſſolution of their abbies and mona- 
ſteries (% are now merged in the crown, and cannot be regranted 
_ the making of that ſtatute. And as the defendant cannot 

ve a title by grant, ſo he has not preſcribed to have this office, 
It is true, the plea ſets forth that it is an ancient office, but that is 


* 


not a preſcription, but a bare averment of its antiquity. But ad- 
putting he had alledged it by way of preſcription,” he could not do 


un. | 
% inns yr un 


, 
” b a * it 
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Tux Krexe it by a gue effate to have retorna brevium (a). A man cannot pre. 
t , ſcribe to have cognizance of pleas in an hundred court; he 
ie L. in à county palatine, becauſe it is of a mixed juriſdiction C5]. 
Neither can he preſcribe to have return of the king's writs, becauſe 

they are matter of record (c). 


E conTra. Hereis a good title pleaded. It was never yet de- 
nied, but that the king may be ſeiſed in fee of an hundred, and that 
he may grant retorna brevium; the ſtatutes are plain in it C4); 
for otherwiſe how came any lords to have hundreds in fee, but by 
the king's grants? Andit is as plain that hundreds may be divided 
from the county; for elſe to what purpoſe was the ſtatute of Linceln* 
made (e), which adjoins hundreds and wapentakes to the counties, 
and provides that they ſhall never be ed again; which ſhews. 
that they were divided at that time. objections which have 
deen made are, viz. That the defendant cannot have a title to this 
office by grant, and he has not made any preſcriptionto it. The 
reaſons given why he could not have it by grant were, becauſe an- 
cient hundreds which were united to the counties by the ſtatute of 
2. Edw. 3. c. 12. could never afterwards be divided from them by 
of the king; and thoſe which were excepted in that ſta- 
* [ 201 ] tute, as being granted in fee by the King or his ® anceſtors, when 
they come again to the crown, cannot be regranted, becauſe they 
are merged in it. 
. Com. Dig. © Ty, ansWER to this it was faid, that fuch ancient liberties which 
(G. x.) were created by the crown, and didſubfift by the kings grant before 
| the ſtatute of 2. Edw. 3.c. 12. whenafterwards they came to the king, 
were not merged, but remained a diſtinct intereſt in him. The 
hundred of Gartree in the county of Leicefter was ſuch a liberty; 
it was an ancieg hundred, and granted by Edward the Second to 
Jabn Sedington, not in fee, but durante beuq placito regis : this 
—_ long before the making of the ſtatute of Edward the 
ird; and yet afterwards this very hundred was to ſeveral 
other perſons by the ſucceeding kings of England, which ſhews it 
was not merged in the crown when it came to the king J). 


Retorna breviem The other objection was, that retorna brevium doth not lie in 
dot not Be in preſeription. Now as to that, though it be true, that no title by 
I an preſcription can be made to fuch franchiſes and liberties which can- 
Moor, 670. not be ſeized as forfeited before the cauſe of forfeiture appears on 
wig 423- record; becauſe preſcription, being an ufage in pais, does not ex- 
5 tend to ſuch things which cannot be had without matter of record; 
yet my Lord Cite (g) is clear that a good title may be made to hold 
pleas, leets, hundreds, &c. by preſcription only, without matter 
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) Year Book 14. Hee. 4. pt. 3g. (0 See 14. Edw. 3. c. g. and 
5 But ſee Co. Lit. 114. and Com, 2.Edw. 3. c. 12. 
D'g. “ Courts” (P 3.) and © Fran- () 2. Edw. 3. c. 12. 


chiſes”* (D 1. ) ) Cole . Ireland, Raym. 360. 
(e) See the caſe of the Abbot de 2. Show. 98. 
Strata Marcella. C) Co. Lit. 214. b. 


But, 


Eaſter Term, 4. Jac. 2. In B. R. 


But, — what was faid to maintain this plea, judg Tax 
ment was given againſt the defendant, 4 — 4 5 
| INGSMILL. 
The King againſt Griffith. Caſe 123, 


T DEFENDANT was convicted of manſlaughter at the OI p- Indiament for 
BAILEY, and the recard being removed into this cn, murder; bs 


certiorari he pleaded his pardon, and had judgment quad eat inde Por af found 
fone die. . — x 
But being once convicted, the dean and chapter of Wefiminſier nene pare 
ſeized his goods, as forfeited by that conviction, * ton; nd ah 
. dictment was 

He thereupon (although he was out of the court by that = quaſhed to ſave 
ment) moved by his counſel to quaſh the indictment. | * — 


The exceptions taken were, FIRs r, That the indictment was nn 

amentum duodecim proburum et legalium hominum jurat. et one- N 

rat. præſentat. exiftit et forms ſequen. < Mp. ss. Furatores 1%. 

pro domino rage præſentant, Sc.” and there was no precedent 2. Hawk. P. c. 

to warrant ſuch an indictment, for this may be the preſentment of 366. 

another jury; it being very incoherent to fay that © it was preſented _ 

« by the oaths of twelve men, that the jury do preſent.” Itought [ 202} 

to be præſentat. exiſtit quid, &r. ; and ſo is the form of this Court, 

as THE CLERK OF THE CROWN informed them. 


" SECONDLY, preſent, that Griffith and two others did make An indiftment 
an aſſault on the of the deceaſed, and that quidem jJoHAaNnNegs for murder, 
in nubibus did wound him with a gun; fo that it is uncertain who —_— pane 1 
did ſhoot, and what gun was diſcharged, which ought to be cer- others made the 
tainly laid in the indictment. Yaux's indictment for poiſoning aſſault, and that 

was, that the ſaid Ridley, not knowing the beer to be poi- nother pericn 
ſoned, but being perſuaded by Yauz, recipit et bibit, but did not $4 wound the 
Hay venenum prædictum; and ſo it not appearing what thing he did un, 2 
drink (which ought to have been expreſly alledged), the indictment ſiating the kind 
was held inſufficient (a). And the reaſon is plain, for an indict- of gun, and who | 
ment for felony, being a declaration for the king againſt the life of %harged it, is 
a ſubject, ought to ſet ſorth a ſufficient certainty of the fact, which 
ſhall not be ſupplied either by argument or any intendment what- 12. Mod. 128. 
ſoever. And therefore in Long's Caſe (b) the defendant was indict- . LA Ray. 
ed for diſcharging a gun upon Long, dans eidem HEN RICO LonG 8 Ray- - 
mortale vulnus,” and doth not ſay percuſſit, for which reaſon that in- 1169. 
dictment was alſo held inſuſſicient; becauſe in all indictments for 
murder they ought expreſly to alledge a ſtroke given. | 


For theſe reaſons the indictment was quaſhed, and a ney roll 
was made, on which this indictment and certiorari were both entered, 
and judgment guid exoneretur ; and this was done to avoid the 

And afterwards in Michaelmas Term the firſt of William & 
My it was ſaid by THE CM JUSTICE, that it muſt be intended 


(«) Vaux's Caſey 4. Co, . . . , 135 K 
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— theſe wete two perſons, for no Court would juſtify ſuch a jugs 


bo ment. 

[2031 7 

Caſe 124. 1 Anonymous. 
A traverſe mult ASSAULT AND BATTERY.—The defendant pleaded a releifs 
| of all actions, &c. The plaintiff replied, that the re 
| Mm > was gotten by dureſi, &c. The defendant tejvined; —— 
_ ative. cauſe why it was not gotten by dures, but — ſued forth a 
. = capias, and arreſted hin, &c: and that the releaſe was voluntary, 


ml Carth. 3 
i | to. Mod. 283. Kc. The plaintiff ſurrejoins, r 


. NE FE > 
e * 8 R b 4 


F, 18 , 4 


N. * r IIS 
2 ** IN 1 ＋ 
, 4 : - 
— Yu . a - 


= dureſs, ABSQUE HOC that it was voluntary; et Moe 2 od in- 
71 4: a. 837. N per patriam. Upon this iſſue '® tried, and 
4 if e the plaintifF had a verdict. 

: 6. 1.) lewis how rhoved in ve of la gpaass tha he wiight in . 


828 conclude to the country after a traverſe, becauſe a traverſe itſelf n 
negative, and therefore the defendant ought to have joined iſſue in 
the affirmative (a). It is true, if iſſueſhad been joined before the 
4. Will. 352. traverſe, it might have been helped by the ſtatute of Jeofails, but 
And fee thecaſe it was not ſo in this caſe: 


of Haywood 

W And therefore the judgment was arreſted: 
3 Robinſon . Rayley, 1. Burr. 317, 3 Boyce v. Whitaker, Dovgl. 96« 4 Smith 5. Dover; 
447. 3 Hedges v. 1. 439 ˙ 


| \ 4 
«© Dyer, 353. 2. Co. Lit. tab. a. Co. Car. 316: 1. 44. 341. 
Ero. Jac, 588. 2. Roll. Rep. 186. N \ FL 


ere 


= 
» 
—— — _——_—o@@__——— A Ax 


"Cake 128; EHitchins againſt Ballet. 
Tf a teffator CTMENT upon the demiſe of Mr. Naſtvortby.— The; jury 
make two wills, — * Verdict, the ſubſtance of which was, That Sir 


pe Fo Henry Killigrew was ſeiſed in fee of the lands in queſtion, in the 


art will i» ler county of Gormwal; and, being fo ſeiſed, did, in the 16447 de- 
— pede viſe the fame to Ars. Berkly for life, -remainder = to Henry 
that he after- Killigrew in tail; that he made Mt. Berkley executrix of his 
wards made a- will, which was found in hec verba; that afterwards; in the 
„ year 1645, the faid Sir Henry Killigrew made aliud teſtamentum 
will the jurors in writing, but what was contained in the faid laſt mentioned will 
do not know the juratores penitus ignorant; that Sir Henry Killigrew in the 
contents, the laſt year 1640 died ſoiled of thoſe lands; that Mrs. Berkley and 
hep * FRO Mr. Killigrew conveyed the fame to Mr. — $ 1 — 
7 is Sen whoſe heir he is; and that the defendant Sir William Baſſet is 


will. " couſin and heir to Sir Henry Killigrew, &c, 


*[ 204 J. * The queſtion upon this ſpecial verdict was, Whether the 
making of this laſt will was a revocation of the former or not? 


$.C. Comb. go, 

209. 8. C. r. Show. 337. 8. C. Silk. 352. Show cat. Parl. 246. 8. C. Herd. 375, 
1. Vern. 23. 97. 14. 292. 329- 2. Vern. 742. Prec. Ch. 459. Comyns, 280. 451+ 
y- Med. 7. 68. Gilb. E. e E 1. Peer, W ans, 115. N 
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Mx. Fincs in this Term, and MayNazn, Serjeant, in Mi- Hirciind 
chaelmas Term following, argued for the plaintiff, that it was not r 
a revocation. In their arguments it was admitted, that a will in its — 
nature was revocable at all times, but then it muſt be either by 
an expreſs or implied revocation; that the making of this latter 
will cannot be intended to be an implied revocation of the former; 
for if ſo, then the land muſt alſo be ſuppoſed to be deviſed © 
to the expreſs diſpoſition in the firſt will, and that would be to 
add to the record, which finds, that what the laſt will was penitus 
ignorant. It is poſſible that a fubſequent will may be fo as 
not to deſtroy but conſiſt with the former; for the teſtator may 
have ſeveral parcels of lands, which he may deviſe to many per- 
ſons by divers wills, and yet all ſtand together. A man may like - 
wiſe by a ſubſequent will revoke part and confirm the other part 
of a former will ; and therefore admitting there was ſuch a in 
this caſe, it is ſtill more natural that it ſhould confirm than re- 
yoke the other. If the teſtator had purchaſed new lands, and had 
deviſed the ſame by a ſubſequent will, no perſon will affirm that to 
he « revdeatida of d Bier will. When a man has made a 
diſpoſition of any part of his eſtate, it is a good will as to that 
ports ſo is likewiſe the diſpoſal of every other part ; they are all 

eral wills; though, taken all together, they are an intire diſpoſi- 

tion of the whole eſtate, Nothing a here to the contrary, 
but that the latter will may be only a deviſe of his perſonal eſtate, 
or a confirmation of the former, which the law will not allow to 
wy ra be without an expreſs revocation. The caſe of Coward 
v. Marſhall (a) is much to this purpoſe ; it was, a deviſe in 
fee to his younger ſon; and in another will (after the teſtator's 
marriage to a ſecond wife) he deviſed the fame lands to his wife 
for life, paying yearly to his younger ſon twenty ſhillings ; and it 
was the opinion of ANDERSON and GLANVIL, Flic that bot 
theſe wills might ſtand together, and that the one was not a revoca- & [ 20 | 
tion of the other; becauſe it appeared by the laſt will that he onl 5] 
intended to make a proviſion for his wife, but not to alter the deviſe Caſes T. T. 44. 
to his ſon. * So where a man had two ſons by ſeveral venters (5), ” *. 
and deviſed the lands to his eldeſt ſon for life, and to the heirs come. 52. 123. 
males of his body, and for default of ſuch iſſue to the heirs males 1. Peer. Was. 
of his ſecond ſon, and the heirs males of their bodies, remainder 59. 229. 397. 
to his own right heirs, and then made a leaſe of thirty years to his T8. 14. 
youngeſt ſon, to commence after the death of the teſtator; the by gov 
youngeſt ſon entered and ſurrendered the term to his elder brother, 2% ag 
who made a leaſe to the defendant, and then died without iſſue; Prec. Ch. 54. 
afterwards the youngeſt brother entered and avoided this leaſe 338. 442. 461. 
made by his brother; it was held, that the leaſe thus made * R. 20. 
to him was not a revocation of the deviſe of the inheritance to his „ Brod. — 
brother, though it was to commence at the fame time in which 10. Mod. 350. 
the deviſe of the inheritance was to take effect, but it was a re- 1. Stra. 35. 


eas ] 3. 
vocation guoad the term only; that the elder brother ſhould . 


270. 


(a) Cro, Eliz. 521. See alſo 1. Show. (5) Hodgkinfonv. Wood, Cro. Car 24. 


- 547. and Gilbert on Wills, 25. See alſo Co, Lit, 22. b. 1. Co. 104+ 319. 


2 enter 
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Arrears enter during that time, for the deviſe ſhall not be revoked without 


L, — expreſs words; and that though the teſtator had departed with the 

T* whole fee without reſerving an eſtate for life to himſelf, yet the 

law created ſuch an eftate in hin. till the future uſe ſhould com. 

mence ; and in ſuch caſe the right heirs cannot take by purchaſe 

but by deſcent ; ſo that here the inheritance in fee ſimple was not 

veſted in the elder brother by deſcent, for then the leaſe which he 

made would be executed out of the fee, and the younger brother 

would be bound thereby. But in the caſe at the bar, there is no 

Long rn colour of a revocation. FitsT, Upon the nature of the verdict, 
— to which nothing can be added. Neither can it be diminiſhed, for 
2. Ld, Ray, Whatever is found muſt be poſitive, and not doubtful, becauſe an 
1585. attaint lies if the verdict be falſe; therefore the Court cannot 
1 take notice of that which the jury hath not found. Now here the 
_ a BY entry of the judgment is, © quibus lets, et auditis, et per curian 
a” « Ric ſatis inte x e.“; but what can be read or heard where 


4, 514, nothing appears? The caſe in THE YEAR Book of the 2. Rich, 
comes 


$45. * not up to this queſtion: it was an action of treſ- 
2. Stra. 1019. for the taking of hi ;. the defendant pleaded, that the 
3 goods appertained to one Robert Strong, who e the ſuppoſed 
x treſpaſs deviſed the fame to him, and made him executor, &c.; 
the plaintiff replied, that the ſaid Strong made his laſt will, and 

*q. 206 } did conſtitute him executor ; and upor. a demurrer to this re- 


plication, becauſe he had not traverſed that the defendant was ex- 
ecutor, it was argued for the plaintiff, that this laſt will was a re- 

- vocation of the former, for though there were no expreſs words 

of revocation, yet by the very making another uill the law revoked 

the former ; and to prove this, two inſtances were then given, viz. 

that if a man deviſe his lands to two, and by another will give it 

to one of them and die, he to whom it is deviſed by the laſt will 

Powell on De- ſhall have it. So likewiſe where the teſtator by one will gave lands 
1 536 . to his ſon, and by another will deviſed the fame again to his wife, 
Pree. Ch. % and then made an alienation, and took back an eſtate to himſelf, 
183. 514- and died; in an aſſiſe brought between the widow and the 
=. Ld. Ray, ſon, he was compelled by the Court to ſhew that it was his father's 
, intention that he ſhould have the land, otherwiſe the laſt deviſee 

9. Ver. eg. will be entitled to it. Now both theſe inſtances are not ſufficient 


247: 495 to evince that the laſt will in this caſe was a revocation of that 


7" Mod. 154. under which the plaintiff claims, becauſe thoſe wills were contra- 
20. Mod. 94. dictory to each other; for by one the land was deviſed to the ſon, 
—_—— and by tae other to. the wife ; they both had their exiſtence at one 
— 5 und the ſame time, and it appeared they were made to diſtinct 
2. Peer, Was. purpoſes ; but here nobody can tell what was deſigned or intended 
332. (624). by the teſtator in this uent will. And therefore it has been 
3. Peer. Wms. held (a), that where a man deviſed legacies to his two brothers, 
263. 346 and afterwards in his ſickneſs was aſked to leave legacies to his faid 
«4 brothers, he replied that he would leave them nothing, but deviſed a 


ſmall legacy. to his godſon, and died ; this di was ſet down 
. 0 Eyre's Caſe, Co, Car. $1. 3 and ſes Gilbert on Wills, 416, Godolphing 
443» Perkins, 92. b, 


£ 
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jn a codicil, which together with the will was proved in common Hrrenid-. 

form : this codicil was not a revocation of the "wie given to ron 

the brothers, becauſe the teſtator took no notice of the will which — 

he had made in the time of his health, and non conſtat what he in- N 

tended by theſe words which were ſet down in the codicil. If 

therefore doubtful words ſhall not make a revocation of a former | 
will, 4 fortiort, a ſubſequent will, eſpecially when the contents of 

ſuch will do not appear; ſhall not revoke a former. 


Ir was ARGUED for the defendant : The only objeCtion is; that 
2 latter will being made, and it not appearing. to the jury what 
was contained in that will, it can be no revocation; becauſe no 
expreſs words of revocation can be found, or any thing which is 
contradictory to the firſt ® will; and without the one or the other * [ 207 ] 
a former will cannot be revoked. But this is contrary to all the 
authorities in the Books (a), which ſhew that a teſtament which | 
is good in the beginning may become void by the making of a ſubſe- 
quent will; by words of revocation, or by words contradicting each 
other ; for in ſuch caſes it is not doubted but the firſt will is re- 
voked. But the meaning muſt be, that by the very making of a 
latter will the firſt is become void. This may be collected from 
the nature of a will; which a man has power to alter in part or 
in all, at any time during his life; but when he makes a new will, 
itmuſt be preſumed that he declared his whole mind in it; for if his 
intentions are to alter any part, the law has appointed a proper 
inſtrument for that purpoſe, which is a codicil; but when he 
makes aliud teflamentum, it is a ſign that he intended nothing 
of his former will ſhould take any effect, when he had ſo eaſy a 
method to alter it in part. Every ſubſequent a& of the teſtator 
ſhews that he intends a revocation, either by word or deed ; and 
there is great reaſon why it ſhould be ſo, becauſe every revocation 
of a will is in the nature of reſtitution to the heir. It cannot be 
denied but that a will might be revoked by words without writing; 
before the making of the ſtatute againſt frauds, &c.; as if a man 
ſhould ſay that he would alter his will when he came to ſuch 2 
place, and he ſhould die before he came thither, this is a revo< 
cation (b). But it never was yet controverted that a revocation 
may be by deed; as if a man deviſe lands to another, and after- 
ward make a feoffment to the uſe of his will, this was always held 
a reyocation (c. So it is if lands which are well given by a will 
are afterwards, by another will, deviſed to the poor of the pariſh ; 
though this laſt will is void (d), becauſe the deviſees have not a 
tapacity to take, yet it isa revocation of the firſt will ; and ſhall 
2 will which is loft be of leſs authority than ſuch which is void ? 
It is not denied but that there may be a ſubſequent will which 
may not contradict the firſt ; ſo is Croard's Caſe (e), where both 


(a) Lindwood, 174. Swinburri, — ee alſo 8. Mod. 208. 9. Mod. 124. 
part 7, ſcct. 14. Year Book 2. Hen. 5, 10. Mod. 96. 37 5. 469. ; 
pl. 3. Wentworth's Office of Execu= (e) Huſſey's Caſe, x. Roll. Abr. 614. 
tors, 443. 8 | (4) Frenche's Caſe, 1. Roll. Abr. 614. 

6) 1. Roll. Abr, 614. Dyer, 310. b. ( Coward v. Marshal, Cro. Eliz. 721. 
ol. P wills 
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Nies wills appeared to be conſiſtent; but that is not el with thi 


Bast. 


becauſe the jury has found that the teſtator ud teſtamen. 
tum, which word aliud imports a diſtinct will from the former, 


* [208 ] ® Itis agreed alſo, that a man may make many wills, and that 


they may ſtand ether; and it muſt alſo be agreed that ſuch are 


| but partial wills, becauſe they are but pieces of the whole, 


written in ſeveral papers; but when it is found in general that 
aliud teſtamentum was made, it muſt naturally be intended of his 
whole eſtate. The caſe in THE YtAar Book of Richard the 
Third (a) is an authority in point, where in treſpaſs the defendant 
juſtified the taking of the goods by virtue of a will by which they 
were deviſed to him, and of which will he was made executor ; 
the plaintiff , that the teſtator made another will, and 
thereby did conſtitute him executor ; and this was held a good re- 
plication without a traverſe that the defendant was executor, be- 
cauſe by the making of the ſecond will the other was void in law; 
and therefore the ſhewing that he was executor was not to avoid 
the firſt will (which the law adjudges to be of no force), but to 


2. Vern. 205. make to himſelf a title to the goods taken out of his poſſeſſion. If 


712. 


a man ſhould make twenty codicils without dates, they may al 


ſtand together; but if he make two wills without dates, they are 
both void : the reaſon is, becauſe by the making of the latter will 
the firſt is deſtroyed ; and it being uncertain which is the laſt, ra- 
ther than the rules of revocation ſhould be broken, they adjudge 
both to be void. It cannot be reaſonably objeRed, that this later 
will may deviſe the ſame lands to the ſame perſon ; for why ſhould 
a man be thought ſo vain ? Beſides, if it was ſo, the plaintiff ſhould 


have claimed under that will. But this cannot be the fame will, 


becauſe it is contrary to the verdict, which has not found it to 
be idem, but aliud teſtamentum; beſides, it is in the caſe of an heir, 
who ſhall not be diſinherited by an interment that the later will 
is the fame with the firſt. Neither can the ſtatute of wills (5), 
have any influence upon this matter. It is true, 'at the common 
law no land could be deviſed by a will, but now by the ſtatutes of 
2. Hen. 8. c. I. and 34. Hen, 8. c. 5. lands, &c. in ſacage may 
deviſed by will; and if held in nig ht's ſervice, then only two parts 

in three (c }; but itmuſt be by the laſt will (). Now how can any 
man ſay that this ſhall be a deviſe of the lands by the 44% will of the 
teſtator, when the jury find he made aliud teffamentum, the contents 
whereof are not neceſſary to be ſhewed, becauſe the defendant 


* [ 209 ] claims as heir, and not as executor? Alt muſt not be intended 


that this will ſhall confirm or ſtand with the other, becauſe the 


law is otherwiſe ; and therefore if the plaintiff would have ſup- 


ported his will by which he claims, he ought to ſhew the other 
will; by which it muſt a „ that nothing is n ur fu 
it, or that it confirms hs firſt; but if preſumptions be 
admitted, it muſt be in favour of the heir, for nothing ſhall be 
preſumed to difinherit him (e). 


(Ver Book 2. Rich. 3. pl. 3. (e) See 29. Cay. 2. e. 3. 
0 32. Hon. 8. c. . and 34. Hen, 3. (&) Godoiphio, 299 
c. 5. (+) See Den ©, Gaſkin, Cowp. 66!- 
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Afterwards, in Trinity Term, in the fifth year of William & Mary, 
judgment was given for the plaintiff; A WATT or ERROR was 
{ought in the houſe of peers to reverſe that judgment, but it was 


affirmed (a). 


(a) The reaſon given by the Judges 
was, that it was not found that any 
lands were deviſed by this ſecond will; 
and therefore it might, for any thing 
that appeared to the contrary, be con. 
fſtent with the firſt will; and where 
the matter ſtands indifferently, the Court 
will not ſeppoſe a revocation of a will 
folemnly made: but HaLr, Chief Baron, 
beld, that = ſecond, ſubſtantive, inde- 
will, though it do not expreſsly 
import a revocation of a former will, 
nor paſs any land, yet, in conſtruction of 
hw, it will amount to a revocation, 
6. Oo Hard. 376. S. C. Show. P. C. 
146. In the caſe Goodright on 
Demiſe of Rolfe v. Harwood, Hilary 
Term, 14. Geo, 3. where, in a ſpecial 
verdict, it was found, * that the teitator 
made a will in the year 1948, wherein 
de deviſed real and perſonal eſtate to A.; 
and that in the year 1756 he made 
enether will, wherein the Gdiſpofition 


made to A. was different from the 
diſpofition in the will of 1748, but in 
what particulars is unknown; but that 
the jurors do not find that the teftaror 
cancelled the will made in 1756, or that 


the defendant deſtroyed the ſame ; and 


what is become of it they are altogether 
ignorant; the court of common pleas, 
except Bracke rohe, Jar, held, 
that this ſecond will was a revocation of 
the former, 4. Wil. 497. to 516. But) 
on a writ of error to the king's bench, 
this judgment was reverſed, on the 
authority of the above caſe of Hitchins v. 
Baſſett, 2. Black. Rep. 937.3 and, 
on appeal to the houſe ot lords, the 
judgment of the court of king's bench 
was affirmed. 7. Brown's Parl. Caſes, 
344- See alſo Willet v. Sandford, 
1. Vezey, 178. 186. Powel on Deviſes, 
840. 541, Harwood , Goodright, 


Anonymous. 
A WRIT or ERROR was brought to reverſe a judgment in the By what words 
common pleas, in an ejectment for lands in the county of in a will the 


Eſer. 


Hrrenrnd 
againſt 


BazinT, 


Caſe 126. 


exccutor 
have an ant 


A ſpecial verdi& was found, that R. F. was ſeiſed in fee of the on, with. 
lands in queſtion; that he had iſſue two daughters, Frances and = an irre 


ane; that his daughter Frances had iſſue a ſon Philip, and two ica. 


ughters Frances and Anne; that R. F. the father deviſed to Philip 
Frances, and Anne, the children of his daughter Frances, and to 


Jane, his other daughter, the rents and profits of his manor of 413. 


the thing do- 


x. Vern. 32. 


361. 42 


$pain for thirty years, to hold by egual parts, v12. the three grand- 2. Vem. 323- 
children to have one moiety, and his daughter . the other moiety z 43% 345 

« and if it happen that either of them ſhould die before the thirty 

years expired, then the ſaid term ſhould be for the benefit of 
a the ſurvivor ;”* and if they all died, then the ſame was deviſed 
over to other relations. Atterwards he made à codicil in theſe words, 9. Mod. 104. 


I give power and authority to my executors to let my whole 
lands for the term of thirty years, for the benefit and behal 


« of my children.” Arne, one of the grand-children, died with- 
out ĩſſue. Frances, another of the grand-children, died, but left Ci. E. R. 246. 


iſſue, 


Prec. Ca. 163. 
2. 

1. Ld. Ray. 

423. 622. 
o. Mod. $22, 


f 11. Mod. 108. 
12. Mod, 227. 


6. 


Comyns, $8. 
1. Stra. 12, 


2. Stra, 17. x, Peer, WMS. 14. 21. 34. 96. 700. 2. Peer. Wms. 102. 280. 354. 329. 
. Peer, Wras. 11. 138. Doutl. 574 2. Term Rep. 721, 3. Brown, C. C. 324. 
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Eaſter Term, 4. Jac. 2. In B. R. 


Anontnius. THE FIRST QUESTION was, Whether the power given to the 
executors by the cadicil will take away that intereſt which was 
veſted in the grand-children by the will? bn . 


[210] Mx. AyPLETON argued that it would not, becauſe the execu- 
tors had only a bare authority to let it or improve it for the benefit 
of the children, there was no deviſe of the land to them. If power 
be given to executors to ſell lands, it is only an authority, and 
not an intereſt in them ; but a bare authority only to let is of much 
leſs importance. | 

If = teſtator ie. THE SECOND QUESTION. After the teſtator had deviſed the 
viſe lande to 4. profits of theſe lands to his grand-children and daughter, equally to 
_ -tis$rand- he divided during the term, and had provided that if any die without 
ren, and C. A - : þ N 
his daughter, by ĩſſue, that then it ſhould ſurvive, and if all die, then to remain over 
equalparts, vi. to Collateral relations, &c. Whether Frances being dead, but 
a moiety to the leaving ifſue, her intereſt ſhall ſurvive to Philip, or go to ſuch her 
grand-children, i ſſue? | 
and a moiety to 2 
the daughter,the MR. APPLETON, as to that, held, that the teſtator made them 
OO tenants in common, by equal parts, and therefore he deviſed it by 
——_ moieties, in which there can be no ſurvivorſhip. It is like a de- 
viſe to the wife for life, and after her deceaſe to his three daugh- 
On 8 ters « 2 to be divided,” and if any of them die before the 
ak 17. Other, then the ſurvivors to be her heirs © equally to be divided,” 
3. Lev. 373- and if they all die without ;/ue then to others, &c. the daughters 
Cro. El. 443- had an eſtate tail, and there was no ſurvivorſhip Ja). So in this 
. as w_ it ee 3 to the third grand- child, yo long as any iſſue 
2. Bulſt. 173. maden. 4 \ » | 
Ee * On the ether fide it was argued, that they are jeintenants and 
20. Mod, gg. not tenants in common; for the teſtator haying deviſed one moiety 
398. 421. 442. to his three grand-children jointly by equal parts, that will make 
2 3 them jointenants (0. 
ud. E. R. 137. But THE CourT were all of opinion, that the words in the will 
4. Peer. Was. ſhew them to be tenants in common, for equally to be divided runs 
399. $15. ns. to the moieties. 


2. Peer. Wms. 
ins 6 So the judgment was affirmed. 
+ Burr. 1881. 1895, 1. Will, 341. 3. Bac. Abr. 198. Cowp. 660. 


(a) King ». Rumball, Cro. Jac. (%) Dyer, 350. Cro. Eliz. 263. 431. 
8. C. 1, Roll. Abr. 833. 2. Roll. Rep. 256. Yelv. 210, Sr. 
a. Roll. Abr. 89. 3. Co. 39. 3. Bac. 117. 2. Atk. 304. 44 t. ; and fee the 
Abr. 196.— Ser the caſe of Armſtrong v. caſe of Tuckerman v. Jefferies, 11. Mod. 
_ ElFridge, 3. Brown's Caſes in Chan. 188. Holt, 370. 
13 
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Wood ward's Caſe. Caſe 127, 
THE ſtatute of 23. Hen. 8. c. q. prohibits a citation out of the Church orna- 


dioceſe wherein the party dwells, except in certain caſes ane _—_ 


therein mentioned, one whereof is, viz. & except for any ſpiritual wc th fn 
« cauſe * to be done within the dioceſe, whereunto the bitants, and net 


« party ſhall be lawfully cited.” — 


One Mocdtuard and others, who lived in the dioceſe of Liteb- tough they o- 


fell and Coventry, but occupied lands in the dioceſe of Peterborough, cupy lands in 


were taxed by the pariſhioners, where they uſed thoſe lands, for that pariſh, 
the bells of the church; and they refuſing to pay this tax, a ſuit g C. Comb. 
was commenced againſt them in the Si/ſhop of Peterborough's 132. 
Court; who thereupon ſuggeſted this matter, and prayed a prohi- S. C. Salk, 164. 
bition, becauſe they were not to be charged with this tax, it being wag I 34-152, 
enly for church ornaments. 4. Roll. Abr. 
And a prohibition was granted. 7 
The reaſon given was, Becauſe it is a perſonal charge to which 4. Mod. 148, 
the inhabitants only are liable, and not thoſe who only occupy in 2+ Lw. 186. 
that pariſh and live in another ; but the repairing of the church is 2 IS 
a real charge upon the land, let the owner live where he will. N — 69 
12, Mod. 416. 2. Stra. 576. 3. Com. Dig. Egliſe” (G. 2.) . 1. Ld. Ray. 59. 32. 
4. Ld, Ray. 1408. 5. Mod. 389. Prec. Chan, 42. 8. Mod. 338. 1. Bac. Abr. 636. 
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TRINITY TERM, 


The Fourth of James the Second, 


IN 
The King's Bench. 
Friday, Jun 15th, 1688. 


Sir Robert Wright, Xu. Chief Juſtice. 

Sir Richard Holloway, Kt. 

Sir Thomas Powell, Nit. T Tuftices. 

Sir Richard Allibon, Kut. 
Sir Thomas Powis, Knt. Attorney General. 

Sir William Williams, Kut. Solicitor General, 


*# 212] 
* Tax Cast oF THE Seven Brsnors. Caſe 128. 


HE Kc, having ſet forth “ a declaration for liberty of On a return to a 

« conſcience,” did, on the fourth day of May laſt, by $4%«: to 

order of council, enjoin that the fame ſh be read 3 - 

twice in all churches, &c. and that the biſhops ſhould diſtribute it an r is in 
through their reſpective dioceſes, that it might be read accordingly. formation for a 
* ARCHBISHOP OF 8 together with fix other libel, the de- 
ſhops, petitioned the king, ſetting forth that this declaration was fendants may 
founded upon a diſpenſing power, which had been declared illegal 1 ie wen“ 
in parliament, and therefore they could not in honour or conſcience although * N 
make themſelves parties to the diſtribution and publication of this habeas. corpus 
declaration. They were thereupon ſummoned before the king in obtained by 
council ; and, refuliog there to give recognizance to appear before May as for 
the court of king's bench, they were committed to THE TOWER of — 4 MY 
by warrant of the Council-board. © Hake gs, 


Tux ATTORNEY GENERAL moved for a habeas corpus re- S. C. 4. Fats 
turnable immediat?; and the ſame morning in which that motion r. 39%. 
was made, Sir Edward Hales, Lieutenant of THE Tow, re- + OP 
turned the fame, and they were all brought into the court. dots 
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A return to a The ſubſtance of the return was, that they were committed 
warrant ſtating to his cuſtody warrant under the hands and ſeals of the Loxy 
— REO CHANCELLOR JEFFERIES, and alſo naming more of the lords of 
ſvch perſans, the privy-council, domines concilii, © for contriving, making, and 
wentioning = © publithing a ſeditious libel againſt the king, &c.” It was prayed 
their names, that the return might be filed, and that the information, which was 


, and deſcribing then exhibited againſt them for this crime, might be read, and 


WM = —— that they might all plead inter. 

ra: 2 PEMBERTON, Serjeant, Mx. Fincn, and Mx. PoLLExpex, 

6 ——_ oppoſed the reading of it, and moved that THE B1SHoPs might be 

ſufficient, diſcharged, becauſe they were not legally before the Court; for it 
Mod. 46. $2. Ppears upon the return that there is no lawful cauſe of commit- 

a 334. ment, and that for two reaſons : 


— 2. FirsT, Becauſe the perſons committing had not any authori 


Firzg. 266. fo to do; for upon the return it appears that they were commi 


*. Stra. 3. by ſeveral lords the council, whereas it d have been by ſo 


2. 8 Ray. 65. many lords in council, or by order of council, 

-<4 Ld. Ray. ALL1BON, Juſtice, replied, that when a commitment was made 

851.978. 1030. by the Lord Chief Juſtice of this court his name is to the warrant, 

D os. 158. but not his office; it is not ſaid © commutritur per Capitalem Fuſ- 

3. Tem Rep, © titiarium Angliæ, &c.” for he is known to be ſo; and y 
855 ſhould not a commitment is ms perſons dami nos concilii be as 

#27 as a commitment by Six RoERT WriGnT, Capitalem 72 

tiarium ? It was enough for the officer to return his warrant, and 

- whien that is done the Court will preſume that the commitment 

was by the power which the lords in council had, and not by that 

power which they had not. 2 


E Mx. Fixcn anſwered to this, that the Lord Chief Juſtice a 
maps carries an authority with him to commitwherever he goes in 
En land but the lords of the privy — have not ſo BE A 
Power; tor though they are lords of the council always, yet hey 

do not always act in council. tes, 


1 214 J * Then the ſtatute of 17. Car. 1. c. 10. was read, in which 
» 1p there is mention made of a commitment by the lords of the privy 
7 Council, &c. | 928 


. 


* But itawas anſwered, that that ſtatute was to relieye againſt il · 


legal commitments, and thoſe enumerated in that act were ſuch 
only, and none elſe. 


Wi 2 . SECONDLY, They ought not to be committed for this * 
ory 4 which is only a miſdemeanor, THE Bisgors are PEERs, and 
biſhop or other therefore the proceſs ought to be a ſummons, by way of ſubpœ na, 
peer, for any out of THE Crown OFFice, and not to commit them the firſt 
1 time. If a man come in voluntarily, he cannot be charged with an 
of the pears, the firſt procefs may be by capiat, and not, as in other caſes, by d;/ringas, Poſt. 265, 
S e et bn? 8 


Trinity Term, 4. Jac. 2. In B. R. 


information; neither can a perſon who is found in court by any Taz Gare or 


U Sir 


proceſs be ſo charged if it be illegal, as if a peer be committed by 


capias. 


And it was ſtrongly inſiſted, that peers of the realm cannot be 


committed at the firſt inſtance for a miſdemeanor before judgment ; 
and that no precedent can be ſhewed where a peer has been 
brought in by capias, which is the firſt proceſs, for a bare miſde- 
| meanor. The conſtant proceedings in THE STAR CHAMBER 
upon ſuch informations were, v:z. firſt THE LORD CHANCELLOR 
ſent a letter to the perſon; then, if he did not appear, an attachment 
went forth (a). b 

Tux KIxc's Copxskr anſwered, that a peer may be com- 
mitted for the breach of the peace (), for which ſureties are to 
be given; and can there be any greater breach of the peace than a 
— 07: Ar EIT x. Itiscertainly ſucha breach 
of the peace for which ſureti 
there is any ſeditious act, there muſt be a breach of the peace, and 
if ſureties are not given, then the perſon muſt be committed. 


ies ought to be demanded ; for where 


* 
N 


BI, pe . 


That the king, 3 of his prerogative, did, on the fourth day — lies 


of April, in the 
ration for liberty of conſcience, which was ſet fo 


That afterwards, on the 25th of April, in the fourth year of his clamation, by, 


granted might be preſerved, &c. That he cauſed this laſt declara- 


wards his ſubjects, on the fourth day of May 1688, it was or- 
dered in council that this declaration, dated the 27th day of April 
laſt, be read on two ſeveral days in all churches and chapels in the 
kingdom, and that the biſhops cauſe the ſame to be diſtributed 
through their ſeveral dioceſes, &c, That after the making of the 
faid order, &c. THE BISHoPs (naming them) did conſult and con- 
ire amongſt themſelves to leflen the authority and prerogative of 
the king, and to elude the faid order; and in further proſecution 
of their ſaid conſpiracy, they, with force and arms, did on the 18th 


day of May, &c. * unlawfully, maliciouſly, &c. frame, compoſe, # 


and write a libel of the king, ſubſcribed by them, which they cauſed 
to be publiſhed under the pretence of a petition. Then the pe- 
tition was ſet forth in bc verba, © in contemptum dicti doming 


« regis, Cc.“ 


) Crompton's Juriſdiction of Courts, (d) The three Judges were Wa Tour, 
33. Dyer, 315. 4. Inſt. 25. Reg. 287. Chief Fuflice, Attizon and HoLro- 
| (6) See the caſe of Sir Baptiſt Hicks, war, Juſtices, againſt Pow EL L, Fuftict. 
Hob. 215. | Sce 2, Wilf. 159. 

(e) See Rex. v. Wilkes, 2, Wil. x51, (e) See the information verbatim, 
to 160, that a libel is not a Breach of 4. N. Trials, 31. | 


eo ad. 8 


yon to be printed; and to manifeſt his favour more ſignally — 2 
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Trinity Term, 4. Jac. 2. In B. R. 


Teen inerm- TRE RKIxG's CounstL moved that the defendants might plead 


Ae inftanter 3 for ſo,they ſaid, is the courſe of the Court when a man 

buten into is brought thither in cuffody, or appears upon recognizance. 

court. in cyfedy, But THE COUNSBL on the other fide prayed an imparlance and 

— a copy of the information, and argued that the defendants ought 

he muſt plead not to piead inſlanter, becauſe their — SQ. 
r what to 3 

1. Show. 56. it was impoiſible to make an defence when they did not know the 


. ee Re 
- ot not » but is t in by capiat, | 
— ter; eg is, _—_ given delay to the cauſe: 
$. Com. Dig. fo it is likewiſe in cafes of feleny or freaſon, but not to an infor. 
93- mation for @ miſdemeanor, | ; 
The clerk of the TRI CriarK or THE CROWN then informed the Court, that 
— porics it was the courſe to plead inflanter in theſe following caſes : firſt, 
of the court, When the perſon appears upon à recognizance, or in propriũ per- 
fon@;, or, ſecondly, is a priſoner in = ery Rn 
for a miſdemeanor where no proceſs iſſued out to call him in. 
On an informs- As to the objection that the defendants cannot make any defence 
ww for « mif- without a copy of the information, the uſage is otherwiſe even in 
defendune is nat Caſes where a man's liſe is concerned (a); and what greater difficulty 
zriritied'to 2 co. Can there be to defend an accuſation for a miſdemeanor than a 
py of the infor- charge for high-treaſon ? Certainly the defendants all know whe- 


mation, ther they are or not. Y 
\ 

„ Lev. 68. Moor, 666. 1. Show. 23z . Hale, 236. 2, Hawk. P. c. 
ch. 39. . 13 c | 


If an imparknce © Thefe points being over-ruledby the Court, THE Axcnprowonr 
to an inform3- offered a plez in writing, the ſubſtance of which was, that they 
8 the (naming all the defendants) were peers of parliament, and ov 
Court may re- not to be compelled to anfwer this miſdemeanor immediately, 
XR a plea cal. they ought to appear upon due procefs of law, and upon their 
culated to briug appearance to have a copy of the information, and afterwards to 
— impart; and becauſe they were not brought in by procefs, they 
fore the Court, Pray the judgment of the Court. 
This plea was offered to the end that what was denied before 
_ - upon a motion might be ſettled by the opinion of the Court, but 
it was over- ruled (2). 
. 6 s Fhen they pleaded ſeverally & not guilty,” and were tried at 
EY ] BAR a Credit forwards by a Middleſex jury, and ac- 
quitted. | 
(4) See Titzharri#'s Cafe Vel. 3. of Mr. 241, to 261, 8. C. 1, Vent. 354 
Hargrave's edition of State Trials, page and 2. Show. 163. xotis., 
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TRINITY TER NM. | 
The Fourth of James the Second, 
IN 


The Common Pleas. 


Sir Edward Herbert, Knt. Chief Juſtics. 
Sir Edward Lutwich, Kt. 
Sr Thomas Street, Kt. Fuſtices. 
Sir John Powell, Kut. 

Sir Thomas Powis, Kat. Attorney General. 
Sir William Williams, Kut. Salicitor General. 


Anonymous. | Caſe 1298 
N aAcriow or DEBT was brought upon a bond againft the 11 4. B. ſexier = 
and = ſue 


defendant; in which bond the faid A. B. the elder and A. B. j 
A. B. the younger were jointly and ſeverally bound in — be jointly 


the ſum of one th CONDITIONED, that if the bond in a bond, 
« above bounden A. B. (omitting the word © younger”) do and but, in reciting 
« ſhall forbear knowingly and wittingly to come to, or write let- their names in 
« ters unto C. the wife of D. that then the obligation to be void. e condition, 
The defendant pleaded, that he did not come to, or write letters 3 
to the ſaid C knowingly, &c. The plaintiff replied, that he ex- be. A 
hibited an information againſt A. B. the younger (ſhewing in what the obligee, in 
Term) ; and that it was agreed between them, that in ae dedt on thebond, 
he would forbear to pix anion the ſame, the ſaid A. B. the elder, „ bet Fopped 
together with A. B. the younger, ſhould become bound to the bod jr yup 
plintif In one thouſand pounds, that the ſai A. B. the oe perf 
ould not knowingly or wittingly come into the company, &c. named in the 
then ſets forth the bond and the condition thereof at large, and <*4ition ; for 
avers that A. B. in the condition mentioned is A B. the younger; 8 
and farther that the ſaid A. B. the younger did afterwards know- 
ingly come into the company, & c. The defendant rejoined and g. f 8 
ſaid, that the plaintiff ought not to aver that the aforeſaid A. B. .. Term — 
the younger is the perſon in the condition of che ſaid bond, &c. 701. 
The plaintiff demurred. | 2. Term Rep, 


- 


Trinity Term, 4. Jac. 2. In C. B. 


Axoxtxors, The queſtion was, Whether the plaintiff was eſtopped by the 
words in the condition to make ſuch an averment _; 


It was argued for the plaintiſ that he might make ſuch an aver. 
ment, which 1s to reduce a thing to a certainty which was very 
uncertain before, if it be not repugnant in itſelf; nay ſometimes 
an averment does reduce contradictory things to a certainty, It is 
plain that 4. B. the younger is bound in this bond; the objection 
is, that H. B. the elder being of the name and being likewiſe bound, 

[21] that the condition might refer to either. It is agreed there are 
| | many caſes where a man ſhall be eſtopped to aver againſt a record; 
but this averment is not contradictory to anything in the record; 
for it appears by the pleadings that the information was proſecuted 
inſt £ B. the younger, and therefore he muſt be intended to 
be bound not to come to the ſaid C. knowingly, &c. If an eſtate 
ſhould be deviſed to A. and the name of the teſtator omitted in 
the will, yet the deviſe is good by an averment of the name, and 

f that it was his intention to give it him by his will {a). $5 

if the plaintiff ſhould claim a title under the grant of ſuch a per. 

fon Knight, and the jury find he was an Eſquire, but that the 

XKnizht and the Efqurre.are both the fame perſon, this is a good 
declaration (b). It is uſual to make an allegation even againit the 

expreſs words of a condition to ſhew the truth of an agreement; 

as where debt was brought upon a bond of a hundred pounds, condi- 

tioned to pay fifty pounds within fix months, the defendant plead. 

ed the ſtatute, of uſury ; the pings, replied, that he lent the 
money for a year, and alledged at by the miſtake of the ſcrivener 

the bond was made payable in fix months ; the defendant rejoined 
chat it was lent for fix months only: 78 Ws demurrer this was 
adi to be a good allegation (c), though it was againſt the 

af . of the ation * which is a e than thi at 

the bar, becauſe the averment conſiſts with the condition of 

bond (d). If a man ſhould levy a fine and declare the uſes thereo 

| to his fon /Filliam, and he has two ſons of that name, and then an 

: avermentis made that he intended to declare the uſes to his youngeſt 
ſon of that name; this averment out of the fine has been adjudg- 

ed good (e) for the ſame reaſon given already, which is, becauſe 

it Rande with the words thereof, and it is a good iſſue to be 

tried. It cannot be objected that the bond is illegal, being entered 

into for the not proſecuting of an information, becauſe a nolle pro- 

242i was entered as to that matter, ſo it is the act of the Court. 

| L.aſtly, It was faid, that every Heppel muſt be certain to every in- 
| , tent /); which cannot be in this caſe, for by the words of this 
condition it is uncertain which of the obligors ſhall be intended. 
| F contra, It was argued, that an eſtoppel is as well intended 
N | by law, as expreſſed by words; and that if an averment can be taken, 


$* | (a) 2. Leon. 35» Zo Vera. 624. (+) 4. Co. 71 3. Co. 15 5. Dyer, 146. 


Prec. Chan. 229. (f) See Rex 2. Horne, Cowp. 682. 
. (6) Liter. Rep. 18 m. 223. a defcription of tt e three Rinds of cer- 

(e) Neviſon v. Whitley, Oro. Car, | tainties; avd Douglas, 159. that cer- 
307. See alſo Firzg. 74. 76. tainty to a certain intent in every pare 


( See Hinton v. Roffey, ante, 35. ticular is gecefſary in efoppels, yet 
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yet this is not well, becauſe the plaintiff hath abſolutely avetred azonrizors. 
that A. B. in the condition is A. B. the younger; he * ſhould 

have ſaid, that A. B. in the condition is intended A. B. the younger, 

which might have been traverſed, and iſſue taken thereon, 


No judgment was given, for this caſe was ended by com- 
protaile. 


_ Holl againft Clark. g Caſe 130. 


TH was a ſpecial verdict in ejectment for lands in Metberffeld A will revolting 
in the county of Eſſex, upon the demiſe of Abigail Pbeaſant. — —— 

The jury find, that one John Clark was ſeiſed in fee of the lands 5 by the tee 

in queſtion, who by his laſt will in writing, bearing date the four- g 2 
teenth day of September in the year 1006, deviſed the ſame to three witneſſes, 
Benjamin Clark tor life; ſo to his firſt and ſecond ſons, &c. in tail is ſufficient to 
male; and for default of ſuch iſſue, th-n to his two ſiſters for life, 7<voke a former 
remainder over, &c, This will was atteſted by one witneſs only. — 4 — _ 
They find that the ſaid John Clark made another will, dated the ſixth gue 29. Cer. 
day of February 1679, which was thirteen years after the making 2. c. 3. which 
of his firſt will, and that by this laſt will he revoked all former wills 7*quires that 
and teſtaments by him made. They find an indorſement on this 1% gen ig 
will, written by the teſtator himſelf in theſe words: © My will and ,,, — of 
« teſtament dated the 6th of February 1679, and then publiſhed the witneſſes, 
4 by me in the preſence of three witneſſes,” They find that this orly reiers to 
laſt will was fo publiſhed and atteſted by three witneſſes in his pre- a —— 
ſence, but that it was not ſigned by the teitator in their preſence ſa. Ted —— 
They find that Benjamin Clark entered, and deviſed the lands to pot ts the firſt, 


Mary Micklethwaite, who made a leaſe thereof to the plaintiff for © other i or 


| three years, upon whom the defendant entered. : er 
This caſe was argued at THE BAR, and in this Term at THE Pc. 253. 
'BENCH ſeriatim. i | 3. Lev. 1. 
2alk. 608. 690. 


The ſingle queſtion was, Whether this laſt will, not being duly 1. ven. 5 
executed according to the ſtatute 29. Car. 2. c. 3. is a revocation 2. Eſp. Dig. 


of the firſt will, or not? 137. 
10. Mod. & 


It was admitted by all, that it was a good will to paſs the per 467. 52c. 
ſonal eftate, but as to the point of revocation THE CouRT was Cop. ea. 


divided. 5. Brown's Caf, 
Par. 45. 


LuTwicn, Fuftice, argued, that it was not a revocation : he 7- Brown's C 
agreed that if the laſt will has any reſpect to the firſt, it muſt be 3 
as a ® revocation, or not at all; which revocation muſt depend upon . 5 _ 
the conſtruction and expoſition of the ſixth paragraph in the ſtatute Cm. Rep. 197. 
of frauds, &c. the words whereof are, That nodeviſe in writing Cowp. 52. 87» 
« of lands, &c. nor any clauſe thereof, ſhall be revoked otherwiſe 9** 814 
than by ſome other will or codicil in writing, or other writing #* 2191 
« declaring the fame, or by burning, cancelling, tearing, or ob- | 


(s) Sex 2. Vezey, 454+ Dougl, 244. notir, 
« literating 
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n © [iterating the fame by the teſtator himſelf or in his preſence, ani 


0 


& dy his direction or conſent. But all deviſes of lands, &c. ſhalf 


eK. remain and continue in force until burnt, cancelled, torn, or 


cc obliterated, by the teſtator or his direction in manner afore. 
« ſaid, or as: the fame be altered by ſome other will or codicil 
« in . other writing of the deviſor, figned in the pre. 
« fence of three witneſſes, declaring the ſame.” that the queſ- 
tion will be, Whether a will which revokes a former will ou 

to be ſigned by the teſtator in the preſence of three witneſſes ? It 
is clear that a will by which lands are deviſed ought to be fo fi 

and why ſhould not a will which revokes another will have the 
fame formality? The ſtatute ſeems to be plain that it ſhould, for 
it ſays that a will ſhall not be revoked but by ſome will or codicil 
in writing, © or other writing of the deviſor, figned by him in the 
c preſence of three or four witneſſes declaring the ſame: which 
laſt clauſt is an entire ſentence in the disj unctive, and appoints that 
the writing which revokes a will muſt be figned in the preſence of 
three witneſſes, &c. Before the making of this act it was ſuffi- 
cient that the teſtator gave directions to make his will, though ho 
did never fee it when made ; which miſchief is now remedied, not 
in writing the will, but that the party himſelf ſhould fign it in the 
preſence of three witneſſes ; and this not being ſo ſigned, but only 
publiſhed by the teſtator, in their preſence, it is therefore no good 


revocation. 
STREET, Fuſtice, was of a contrary opinion, that this was a 
revocation : that the words in the fifth of this ſta. 


tute which altered the ee « That er, es of lands, &c. 
4 ſhall be ii: writing, and the deviſing the ſame, 
« or by ſome — — be — and *. expreſs 
as direGhions, and ſhall be atteſted and ſubſcribed in the preſence of 
« the ſaid deviſer, by three or four credible witneſſes.” In which 
paragraph there are two parts. —FIRs T, The act of the deviſor, 
which is to ſign the will, but not a word that he ſhall ſubſcribe 
220 | his name in the preſence of three witneſſes —* SECONDIL x, The 
act of the witneſſes, viz. that they ſhall atteſt and ſubſcribe the 
will in the preſence of the deviſor, or elſe the will to be void. 
But the fixth paragraph is penned after another manner, as to the 
revocation of a will which muſt be by ſome codicil in writing, or 
other writing declaring the ſame, ſigned in the preſence of thres 
witneſſes. Now here is a writing declaring that it ſhall be revoked, 
not expreſly, but by implication z and though that clauſe in the 
disjunctive which ſays that the revocation — be by ſome writing 
of the deviſor, ſigned in the preſence of three witneſſes, &c. yet 
in the ſame paragraph it is ſaid, that it may be revoked by a codicil 
or will in writing; and therefore an expoſition ought to be made 
upon the whele paragraph, that the intention of the law may more 


Gziosford v. fully appear. Such a conſtruction has been made upon a whole 


- 


SRC. 


Sa, Sid. ſentence, where part thereof was in the disjunctive; as for inſtance, 


Sund. A man was poſſeſſed of a leaſe by diſſeiſin, who affigned it to 
another, and covenanted that at the time of the aſſignment it was 


a good, 
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a good, true, and indefeaſible leaſe, and that the plaintiff ſhould 
enjoy it without interruption of the diſſeiſor, or any claiming under 
him; in this caſe diſſeiſee re-entered; and though the covenant 


was in the disjunctive to defend the aſſignee 
any claiming under him, yet he having undertaken for quiet en- Poſt. 252. 
joyment, and it being an indefeaſible leaſe, it was adjudged that 10. Mod. 386. 


from the diſſeiſor, or 


an expoſition ought to be made upon the whole ſentence ; and 


{o the plaintiff had judgment. 


HERBERT, Chief Fuſtice, was of the ſame opinion with 


STREET, Juſtice (a). 


(a) The law of this caſe is faid to 
have been confirmed by Lord Hardwicke, 
in the caſe of Elks v. Smith. A man 
makes a will revoking a former will ; 
ic was atteſted by three witneſſes in his 

according to the deviſing clauſe 


of 29. Car. 2. c. 3. ; but it was not 


figned by him in their accord . 
ing to the revolting clauſe in the ſaid 
ſtatute 3 but aſter he had ſigned it, on 


the witneſſes being called into the room, 
he acknowledged it to be his hand- 
writing and ſeal, pointing with his finger 
to the will. One queſtion was, Whether 
it was well executed as a revocation ? 
And by Hazpwicxz, Chancellor, the 
words ( figned in the preſence of three 
« witneſſes” refer to the next preceding 
words * other writing” only, and not to 
« a will or codicil; and ſoit was deter- 
mined in the caſe of Hoil v. Clark. 
Richardſon on Wills, 297. 5. Bac. Abr. 


sog. And by Gunz, C. B. a re- 
vocation may be either by 4 ſubſequent 
will ſufficiently effectual to alter the diſ- 
poſition of the former will, or by a writ- 
ing declaring it to be revoked, Gilbert's 
Dev. 107. 3. Salk. 396. See the caſs 
of Grayſon v. Atkinſon, 1. Wilf. 332. 
2. Vezey, 454-3 and Ellis v. Smith, 
Michaelmas Term, 27. Geo. 2, ; Carter 
v. Price, Douglas, 244. But ſee the caſs 
of Eccleſton v. Speke, that a will not at- 
teited, according to the deviſing clauſe, in 
the preſence of the teſtator, nor inconfi/tent 
with the deviſes in a former will, cannot 
operate as a revocation of ſuch former 
will ; for that for this purpoſe it muſt 
be a good will in ll circumſtances, Poit, 
259- 1. Show, 89.— See alto the caſe 
of Onyons v. Tyer, 1. Peer. Was. 343. 
Prec. Ch, 459. and Fowel on Deviſcs 
468. 
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Caſe 132. 1 4 _ King againſt Dilliſton. WY + #54 
pb egen GE | 


A +:ſrom that AY WRIT or ERROR was brought to reverſe a 
to- * to End in the common pleas, 2 — 
_—_ p e of held of the manor of Swafling. 


Cr 


„ furreadered There was a verdi found, the ſubſtance of which was, 


ſhall come in 
admitted Viz. That the in queſtion was copyhold, held of the faid 
——— manor of Swafling in tec of Suffolk ; and that Henn 
elamations, or JYarner and Elizabeth his wife, in right of the ſaid Elizabeth, 
otherwiſe that were ſeiſed thereof for life; remainder to Fehn Ballat in fee; that 
= aan the cuſtom of the ſaid manor was, that * if any cuſtomary tenant 
good. Eur this doth ſurrender his eſtate out of court, that ſuch ſurrender ſhall 
cuſtom ſhall not © be preſented at the next court of the faid manor, and public 
bind an infant 3 « proclamation ſhall be made, three court days afterwards, for the 
rig == « party, to whoſe uſe the ſurrender was made, to come and be ad- 
Pad in fer © mitted tenant; and if he refuſe, then after three proclamations 
and the furren. made in each of theſaid courts, the ſtewardoof the ſaid manoriifſueth 
deree die before © forth a precept to the bailiff thereof to ſeize the copyhold as for- 
the next court, « feited. They find that Henry Harnerand his and John 
— rnd Ba Ne out of court to the uſe of Robert Freemat 
ine hee of and his heirs, who died before the next court, and that Fobn 
the ſurrenderee Freeman, an infant, was his-denandheir; that, after the faid ſur- 
not coming in render, three proclamations were made at three ſeveral courts held 
rn the ſaid manor, but that the faid John Freeman did not come 
2 — — — = gry wm 
it-may not be Made a precept to the eized the lands in queſtion 
b — r to the lady „Who entered and made a leaſe to the py 


0. la. 56% — — Ab bertel ec & was, Whether this 
$. C. Salk, _ Ari tn an in- 


5. C. 1. 1888 
» 83. deer fant? of 


c. Ce. 118. IT WAs ARGUED the plainti cb aden cbt! it was a 
a ſeizure and a Aer till the ainſi ſhould come of age; Gage 
$. Co. 99, 100, COpybold is eſtabliſned by cuſſom, ſo lixewiſe it ĩs cuſtom which 
Plowd. 352. ohliges che inſant to the conditions theteof; and therefore where 
3. Lev, 63. FP 


ee mY him, and | that condition is broken d $ minority, the _—_ 
N. e loſt for. ever (4)- 8 this Caſe, th . Ht obliges No heir ! E. by 
3. Leon. 221, pitted, that the Nod may be rnd 90G; which if he ſhould 
Cro. jac. 2:6. loſe becau His 7 is an infant, then that privilege of 1 
x. Vow. 393. wake a wrong, Which the law will not permit (5). It is true, 
a *r inbnt halb not be prejudiced by the"laches of another, but ſhall 


ects. himirif; and therefore if he is tenant of lands and 
. Mod. 18. 53. the rent ſhould be unpaid for two years, and no diſtreſs can be found, 

2. 73. 94 42a ceſſavit lies againſt him, and the lord ſhall recover the land, be · 

2, Barr. 206. 

3- Ba. Ab. 129. - Co. 44. Whirtingham's Cafe,q Wms. 151. Stra. 447, 654+ 104% 

&Te.Rep. 162. 2109. Jones, 157. 1070. z and the g. Gi 1. c. 29+ 


(5) Piec. Chan, 5668. 3. Peer, in note, * 
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tauſe of the non· performance which ariſes by his own default (4). 
So if one under age be a keeper of a and ſuffer a priſoner 
to eſcape out of execution, an action of debt will lie againſt him 
upon the ſtatute of W:ftminſter the Second (b). It was agreed 


Kine 
n 


DiII Lis ron. 
. Peer. Wass. 


that ſuch a cuſtom and non- claim will not forecloſ: an heir who 718. 


is an infant and beyond ſea at the time of his anceftor's deathy though 
he is bound by the cuſtom to claim it at the next court ; but that 
if he will come over and tender himſelf, though after a ſeizure, he 
ſhall be admitted; and fo ſhall the perſon in this caſe if, after his 
minority, he offer. himſelf to be admitted c. But it cannot be 
denied, bat that the lord may ſeize when the heir is beyond ſea, till 
he return and tender kimſelf to be admitted; and by the ſame rea- 
ſon he may alſo ſeize in this caſe during the minority Cd). A 
temporary forfeiture is no new thing in the law; for if a feme co- 
vert be a N and her huſband make a leaſe for years with- 
out licenſe of the lord, it is a forfeiture, and ſhall bind her duri 
the coverture /e). So the law is, that the lord may ſeize the land 
till a fine is paid, for it is a reaſonable cuſtom ſo to do ,. It 
has been helda good cuſtom for the lord to aſſign a perſon to take the 
profits of a copyhold eſtate deſcended to the infant during his mi- 
nority, without rendering an account when he came of age (g). 
* $0 that all that is to be done in this caſe is to enforce the in- 
fant to be admitted, that the 1 Agios —— to a fine: the 
inheritance is not bound, but the is only ſeized quouſque. 
E CONTRA it was That here is a general ſeizure, which 
tannot extend to an 1 for he is not bound in a writ of right, 
much leſs in an N court, Ny three —— but if this 
had been a temporary ſeizure the j t to have found it 
which is not done; that there are 8 in the Books 19 


1. Ld. Ray. zr. 
10. Mod. 24 Fo 
12. Mod. 123. 


[223 J 


1. Leon. 100. 
3. Leon. 221, 


affirm that an infant is not ys. 6 to be admitted during his non- 10. Mod. 67. 
r 


age, or to tender the fine in or 
law was ſettled in this point ; and therefore, without any further 
argument, he prayed j for the defendant. 


Afterwards, in Hilary Term the Firſt of William and Mary, this 


caſe was argued ſeriatim at the bench, THREE JUDGEs being, of 
a contrary opinion to THE CHIEF JUSTICE, for the affirming of 
Eyre, J premiſed two things. Fixsr, That he could 
not intend, but that this verdict had found an abſolute forfeiture, 
the jury having.no way qualified it as to a certain time, and there- 
fore he would givea judgment upon the whole record. —Snxcox pl v, 
He agreed that a feoffment of an infant was, no forfeiture at the 


common law, and that as a particular cuſtom may bind an infant 


Dig. 525- 
(5) 2. Inft.. 382. Ses allo Plowd, -(Ff) Jackman g. Hoddeſden,. Cro, 


. 381. 9. Co. 48. Fus. .351,-See alſo Gilb. Ten. 234+ 
Sir Richa eichfard's Caſe, . $9- b. N 
Co. 100. * ). n. 66. 3, Len. 
r * 
226. 
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KN fora time, ſo it may bar him for ever; but, Whether this cuſtom, 
againſt it is found in general words, ſhall bind an infant after three pro- 
D1ibi5T98. clamations ? is now the queſtion, he not coming then to be admitted. 
. And he held that it ſhall not, and for theſe reaſons: 

Fiksr, The right of infants is much favoured in the law, and 
their laches ſball not be prejudicial to them as to entry or claim, 
upon a preſumption that they underſtand not their right; and there- 

1. bra. 94. fore in a ceſſavit per biennium, which is a remedy given by the 
168. 604. ſtatute of W:ftminſfler the Second, and which extends to infants who 
2. Sa. 937. have not the land by deſcent (a); for if a ceſſer be in that caſe the 
infant ſhall have his age, becauſe the law intends that he does not 
a. Vern. 342. know what arrears to tender; it is admitted that if an infant do 
+ Peer. Was. not preſent to a church within fix months, or do not appear 
79. 352. 368. within a year, that his right is bound; but this is becauſe the law is 
21 224 ] more tender of the * church, and the life of a man, than of the 
privileges of infancy. So if an office of parkſhip be © given or de- 
ſcends to an infant, if the condition in law annexed to ſuch an 
office (which is ſkill) be not obſeryed, the office is forfeited, But 
that a proclamation in a baſe court ſhould bind an infant, when 
he is not within the reaſon of the cuſtom, is not agreeable either 
to law or reaſon. ths bes — 2 
Kd. Ray. 777 SECONDLY, All cuſtoms. are to be taken ſtrictly when 
I 5 e 
if a copyholder in fee ſurrender out of court, and the ſurrenderee 
do not come in after three proclamations, the lord may ſeize it. A 
copyholder in fee ſurrendered to another for life, the remainder over 
in fee; if the tenant for life will not come in, he in the remainder 
ſhalt not be barred, for the cuſtom ſhall be int to extend only 
to thoſe in poſſeſſion (. But the infant in this caſe is not within 
ſſtzte letter of the cuſtom, for it is found that the ſurrender was 
made to one Freeman, who died before the next court day, and 
that John Freeman the infant was his ſon and heir; ſo they have 
found a title in him; for the word © heir” is not here a word of 
purchaſe, but of limitation. A | 
Tump, Infants are not bound by other cuſtoms like this, 
as a cuſtom that eyery copyholder who makes a leafe of his land 
ſhall forfeit it; but this does not conclude an infant. 
- FoprTHLY, There is not any neceſſity to conſtrue an infant 
to be within this cuſtom; for it is not found that the lord was to 
have a fine upon admittance; and it is no conſequence to ſay that 
the lord ſhall have a fine, becauſe uſually fines are taken upon ad- 
4 Len. 200. Mittances3 for an infant may be admitted to a copyhold, but not 
4- Leon. 231. be bound to tender his fine at any time duritig his rlah-age, 
— GREGORY, Te was of the ſame opinion, which he chiefl 
grounded upon Sir Richard Letchford's Caſe, between which — 
(.) Cap. 32. Co. Lit 380. 2. Inſt. 49. Oro. Eliz. 598: $79. Vele. 1, 
407. 1. Sera. 94. 168. 604. 2 Stra. Noy, * | Ray. 4 £ Ero. Jac. 80. 
537. 3. Bac. Abr. 2383. 23. Wilf, 13. 16. 2% Dig. Copy- 
(9) 1<Roll Ade. 30, 368. Moor, , bold” (M, ae 
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the caſe at the bar, he ſaid, there was no material difference; only 
in that caſe the heir was beyond ſea, and in this at the bar he was 


an infant, It is true, that the Books (a) mention a ſeizure 
wouſque ; it is ſo ſaid by WILLIAMs, Juflice, in Cox (6); but 
f gives no reaſon for it, it is only an opinion obiter; but it is clear 


by many authorities that infants may be bound by acts of neceſſity, 
and ſo they may by a cuſtom. 
* DoLBEN, Fuftice,of the ſame opinion, which he ſaid was agree- 
able to the pe Are law in parallel caſes: an infant is privi- 
in a fine, for he is excepted by the ſtatute Cc, becauſe 
he knows not how to make his claim. He ſaid, this was likewiſe 
agrecable to the cuſtom of twenty-ſix manors of which he was 
formerly ſteward ; for in ſuch caſes he always marked the court- 
roll, nulla proclamatio quia infans. It cannot be a- forfeiture 
quouſque, becauſe an infant is wholly exempted by the cuſtom, and 
therefore it-is-no forfeiture at all. It is 3 of no mo- 
ment to ſay that the lord by this means will loſe his fine, and that 
he has no remedy to make the infant when of age to be admitted; 
for no fine is due to him before admittance. But this objection 
will be of leſs weight, if the loſs of the infant be compared to that 
of the lord, who loſes only the intereſt of a fine before admit- 
tance ; and ſhall this infant, who is now but three years of age, 
loſe the profits of his eſtate for eighteen years? But there may 
be a way found out that neither may loſe ; for if it ſhould be that 
when the infant comes 2 his eſtate ſhould be then forfeited, 
if he do not tender hi to be admitted after three proclama- 
tions, now upon his admittance the lord may ſet a reaſonable 
fine, having reſpect to the length of time in which it was detained 
from him. StewePs Caſe (d] was no more but this, viz. A diſ- 
ſeiſor levied a fine with proclamations, and lived three years, his 
heir being under age, and the ſive years incurred after the faid 
heir came of age, and then he entered within a year, and his entry 
was adjudged unlawful. But that will not concern this cafe, be- 
cauſe it was a judgment upon the ſtatute of 4. Hen. 7.c. 24.;for the 
five years being once an in the life of his an- 
ceſtor, ſhall incur and go on, and bind the infant, if he do not 
purſue his claim within that time after he comes of age; but it is 
to be obſerved, that my Lord Dyer in the argumentof that caſe ſaid 


nothing of a ſeixure quouſque. 
HoLT, Chief 7 


ice, was of a contrary opinion from the other 


* 
three Juſtices, WH that the judgment ought to be reverſed ; be- 


cauſe until the infant is admi 


() Latch. 199. Godb. 364. Jones, 
$31. Dyer, 104. | 

(5) Underhill . Kelſey, Cro, Jac. 
226, The queſtion was, Whether the 
beir being beyond ſea would excuſe the 
forfeiture for his not appearing at the 
next court after the death of his anceſtor, 
according to the cuſtom ? And WIL- 
Liams, Tuftice, ſaid that it would; 


for that beintz beyond fea, it was not in 
233 


the eſtate remains in the ſurren- 


his power to return when he would, and 
the law will not compel him to impoſ- 
fibilities ; and the lord is not at any 
miſchief, for he may ſeize in the inter ia, 
and take rhe meſne profits, and ſhall not 
be reſponſible tor them — But as to this 
ſee the 9. Go. 1. c. 29. ſ. 5. 
(c) 4. Les. 7. c. 24 


der dx, 
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Is deror, and without an admittance he cannot enter but by a fp; 
8 cial cuſtom to warrant it z and for this reaſon it is that the fur- 
* © . - - , Tenderor ſhall have an action of treſpaſs againſt any ®perſon who 
L 226 ] enters, becauſe he ſhall be intended ſtill in poſſemon till the 
Velv. 145. admittance of another, If fo, then infancy cannot protect an 
8. Mod. 352. eftate to which the infant has no title till admittance;' for till then 
9. _ 75. he has neither jus in re nor jus ad rem (a). This is a condition 
111104 52. annexed to the eſtate to be performed by the infant, by which 
8 be is bound notwithſtanding his non- age, otherwiſe his eſtate ig 
12. Mod. 297. forfeited. The cuſtom wich ohliges him to be admitted, is to 
2. Vern. 132. entitle the lord of the manor to à fine to which he has a right, 


by ng hal — Da never yet extended to endanger that remedy 
x. 14. Ray. 76. Which men 


Kine 


ve to recover their rights; it has been ſo far 
on Ray, extended as to delay ſuch a remedy, but never to deſtroy it; for 


7. Peer. Ws. perſon is to be admitted; but he cannot inereaſe the fine upon 


16. 280. 
& Vern. 56 t. 


clamations will not come and be admitted, it is a forfeiture duri 
the coverture /c). Now the reaſon in the caſes of ton a 


infancy is the fame ; for if there ſhall be a ſeizure during the time 
the woman is covert, Why not during the infancy? As to bir 
bl 


Richard Letebford'; 15 92 the heir was ond ſez, but when 
he came into England red to be admitted; but this infant 


never yet deſired to be admitted; he ſtands upon his privilege of 

infancy. | Pa. 2 | 2 
But upon the opinion of THE OTHER THREE JUSTICES, the 

judgment was affirmed that the cuſtom does not bind the infant (e). 


0 See the caſe of Ford v, Hoſkins, 
©. 368. 8. C. 2. Bulſt. 336. 
8. C. . Raw Abr. 108. 8. C. Moor, 
$44. Yelv. 26. 

(6) nag. $3. Yelv. 144. Poph. 127, 

(e) 2. Roll. Rep. 344 1. Roll 
Abr. 509. Cro. Elia. 149. 

(4) 8. Co. 99. Cro. Jac, 226. Godb, 

268 
(e) By 9. Ges: 1. c. 29. Where any 
4 perſon, being an infant or feme covert, 
„ ſhall be intitled by deſcent or ſurrender 
* the uſe of a laſt will to be admitted 
*« tenant of any copyhold eſtate, every 


. ſuch infant or feme covert Mall in 


their proper perſons, or by guardian 
bv or attorney, come to and appear at 
« one of the three next courts of the 
< manor, and ſhall there tender and offer 
46 themſelves to the lord or his ſteward 
to be admitted tenants to the eftate ſo 
« ſurrendered, deſcended, or come to, 
« or to the uſe of every fuch infaat or 
* fſeme covert ; and in default of ſuch 


* apprarancey or of acceptanq of ſuch 


« admittance, the lord or his ſteward 
* ſhall, after ſuch three ſeveral courts 
& have been duly holden and proclama- 
tions therein regularly made, nominate 
& and appoint, at any ſubſequent court 
« of the manor, at vardian or attorney of 
« ſuch infaxt and frme govert for that 
& purpoſe only, and by ſuch guardian or 
% attorney Mall admit every ſuch infant 
© or feme covert. accordiog to ſuch eſtates 
% as they have in che manor ; and may, 
% upon every ſuch admittance, impoſe 
et and ſet fuch fine and fines as might 
© have been legally impoſed and ſet ii 
* fact infant had deen of full age, or ſuch 
« eue covert unmarried : and if ſuch 
« fines be not paid ou the notice to be 
« given, and demand to be made, 1 


Trinity Term, 4. Jac. 2. In B. R. . rs 227 ] 
Carter again Downich. Cale 133. | 
2 Hilary Term, 3. 3 Rell 836. * 
A COVENANT to pa (much money to the plaintiff or his 4 FN 
9 upon the now defendant by a bill 7 en a bill of 
of exchange, &c. , The breach was affigned in non-payment. —— 
The defendant pleaded, that the 8 ecundum legem meg; ceſictn'of: theft 
toriam did aſſign the money to be . who aſſigned it to B. SIT 
to whom he paid a hundred | TEES it fs 
upon by bill of exchange, &c. 1 
* Mx. POLLEXFEN, upon a demurrer, inſiſted; a0 ip the» — 
not 2 good plea, becauſe the defendant had not ſet forth the euſtom - 4 
of merchants, without which all theſe affignments are void, of dorted the bill 
which cuſtom the Court cannot take any judicial notice, but it to . who in, 
muſt be pleaded; and it is not ſuſſicient to ſay, that the afhgn- dorted it wo By _ 
ment was made ſecundum legem mercatoriam, but it u etc. &c, ; for der 
cundum confuetudinem mercatoriam z otherwiſe it is not good. part ofthe comp 


E covrx A it wat argüed, That the cuſtom of merthaiits is ae ei 
not a particular cuſtom and local, but it is of an univerfat 225 ate of th 
and is a general l of the land (4). 18 ex ee 
is good; for if an action be brought againſt an inn-Keeper or & C. When 
common carrier, it is uſual to declare ſecundum legem et conſuetu- 1272. 
dinem Anglie ; for it: is nut a cuſtonr confined to a particular place, 5. C. Orth. 83, 
but it is ſuch which is extenſive to all the king's people. TED = 
word « conſuetuds” might have been but it imports no —. 
more than © lex,” for. chm itſelf is Ia eee LANE 2 
nant; for if a man agree to pay money to ſuch a . 
— and he appoint: the payment to another, a al omar e 


= 


a good performance of the covenant (0) ak ray. + 
But THz Covgr were of opinzon that this was mot a good — 


$. Mod. Mod, 1 tx. Mad. x 47. an. 7. ws. 228, 
214 Ray, git . * 2. y A — 


(% Lia. 183. ue of the d, 3 — 
E cuſtom concerning bills of change, | 
c] A writ of error was brought in the becauſe it is the moſt general of all tdb 


exchequer chamber, and after argument cuſtomꝭ of merchants. 4 C. Carth. $3, 
the judgment of the court of king's bench Ses Co. Lit. 132.” 2. Inſt. g24. 'Vetv. 
was reverſed, 8. C. x. Show, 130. 136. 4. Co. 76. Cro. Cit. 30%. 
the Judges being of opinion that they Ld. Ray. 175. 281. 3. Bac, Ahr. 585, nn 
ought ex: officie to take notice of the law G14 4. Burr, 166. , 
of merchants, becauſe it is part of the FI | 


X Av r 


— — x 


„„ Pr he e 


* 
= 

CY 

0 
- 
. 
4 
ol + 
* : 
Lbs | 
S 
: 
6 j 

be .- 

,% : 

. 

o "% : 
_ 
. # 

- x6 G 

„ 

FE. 

—_— 

"£4 

© & a 

* 

A 1 

ou T 

2 t 

* 

dy 1 

* 2 

: % 

_—_— 

* . 

- 7 

Bs 
. 47 : 
=_ 
* 
x 


[ res | Trinity Term, 4. Jac. 2. In B. N 
Cale 134. | Panton againſt the Earl of Bath. 
A variance be- As SCIRE FACIAS to have execution of a judgment obtained 


in the court of OLiver lat@@RkOTECT0 2 ExGLany 
| in.the and the dominions and territories thereunto belo ; and in te- 
we of Or Citing the 2 7 4 it is ſaid that it was obtained before OLIVER, 


7 „ — Protector of England and the dominions, thereunto belonging 
2 5 — 31 out the word territories.) | 

Mek OLLEXFEN,, POR: A demurrer, held this to be a variance 
"I — e the caſe (a) where a'writ of error was brought to remove 
Wgout te au 2 record in ejectment directed to the Biſhop of Durham, ſetting 
genie” *2* forth that che action was between ſuch parties, and brought be. 
ore the-faid biſhop and ſeuem other perſons (naming them) ; and 
228 ] the, record removed was an <jectment before the we har eight 
Elz. 877. ® others, ſo that it could not be the fame recard which was in- 

© Mod. 296. tended to be removed by the writ. : 27: kad 
32, Mod.” zes. E cowrxA it was faid, Suppoſe the word Scotland ſhould be 
7. — in., leit out of the king's title; "would that be'a variance ? The judi. 


Pre Wann the pl bee 


gg- { 
— Aud of that opinion was THE WHOLB Coun, 


= ob 6 COTE TIOG. 1. 14. Ray. 70. 775. 2. Ld; Raye Bug. 294 „ 
» 39. ee 


N n ee! 0 Morepe, rene, 

If a man, ater , hgh who had iſle 

— Jegack Charles, He by iſed a -thou- 

— rs, to his eldeſt fon, and ſeveral” of land to 
he” gave co Peter lands in tail male: to 


: then 
Jabn a manſion-houſe (now in queſtion) in tail male; he deviſed 


tail, and- 

reſt andirefidve another houſe to his grandſon Charles in like manner; and all the 
2 —. reſt and D part of; 2 eſtate he n to his three grand- 
3 ſons equally to be divided them, that only excepted 
ther, excepting which he had given to Peter, 2 and John, and to the heirs 
22 which of their bodies, whom he made executors. Then by another 


N and B. and © Aab deviſed, viz. 4 That if either of . die with- 
the heirs of ©, out iſſue, then — — . of him ſo dying go to 
the heirs of. ines Job l Heres 


. C. Comb. 93. Ante, 45. 105. Hob. 32. Cro. Car. 369. 
Cro. Jac. 157. 6. Co- 17. 1. Lev. 212. Caſes Ch.262. Caſes T. T. 284. 1, Vezey, 10. 
2. Vein. 538. 564. 2. Ld. Ray. 1325. 3. Com. Dig. * Deviſe“ (N. 2.). (N. 23.). Comyns, 
364. 1. Vern, 65. Prec. Ch. 202, 264. 6. Mod. 111. 9. Mod, 92. 10. Mod. 525. 
72. Mod. 39 "16> Rep. 30. Fitzg. 70. 151, 288. 2. tra, 1020, I, Peer, Was. 
** 2+ Peer. Wms. 193, 3. Peer. Wray, 56. * 


Trinity Term, 4. Jac. 2. In B. R: 


And IT WAS ADJUDGED, that the exception in the will did Herz?. 
the reverſion in fee, and that it did not paſs; but 2=** 


without ſuch an exception it had paſſed : as where a man deviſed an. 
his manor to another for years, and part of other lands to B. and 

his beirs, and all the ft of his lands to his brother in tail, it was 

held that by theſe words the reverſion of the manor did paſs (a). 

(«) It is ſaid x. Eq, Caf. Abr. 210, ». Ackland, Salk. 239. 3 Wheeler ©, 

that this caſe has been denied to be law, Walroon, Allen, 28. ; Cook v. Gerrard, 

But ſee the caſe of Willows v. Lydco't, 7. Lev. 260. 3 and the caſes cited poſt, 

infra, 229. 2. Vent. 225. 1 Hopewell Page 229, note (6). 

eee «f 229] 

? AN INFANT, having entered into A STATUTE, brought an — 2 | 


audita guerela to avoid it. He was brought into the court, 
and two witneſſes were ſworn to prove — and then his np — 
pearance and inſpection were recorded. He was bound in this cafe his nonage hall 
with two perſons for ſixteen hundred pounds, and had no more de tried by is- 
than two hundred pounds for his ſhare, © © „ * alas 
g. Co. 30. 2. Roll, Abr. 572. 1. And. 228. 3. Bulſt. 307. Yelv. $3. 2. Init. 483. 
Cro, Jac. 59, Palm, 326. 3. Bac. Abr. 135, 142- 144 12. Mod. 197. . Peer. Wan. 737% 


Lydcott aguinft Wills. Caſe 137. 


FJECTMENT.—A ſpecial verdict was found, viz. That the A teſtator de- 
teſtator being ſeiſed in fee of certain houſes in Bedfordbury, Yes bis houſes 
and in 1 did, by will, deviſe his houſes in Parker's m"_ -n ow 
Lane to charitable uſes; then he gave ſeveral ſpecific legacies to gevies to his 
ſeveral perſons named in the faid will; and then he deviſed. his wife, the bettet 
houſes in Bedfordbury to Edward Harris, and Mary, his wife, © enable ber to 
for their lives; then follow theſe words, viz. The better to en- —— 
« able my wife to pay my legacies, I give and bequeath to ber rg ir 
&« and her heirs, all my meſſuages, lands, tenements, and heredita- tenements, and 
« ments in the kingdom of England, not before diſpoſed of, &c.“. herediraments, 
not Ire - 
The queſtion was, Whether this deviſe would carry the rever- Sid ftw, 


a ** ; deviſecarriesths 
ſon of the houſes in Bedfordbury to his wife ? — e On 


ApJuDGED that it did not, but that it ought to go to the heir of to the wiſe, 
the teſtator, who was plaintiff in this caſe; it being found that $.C. 1. Eq. Ab, 
Harris and his wife were dead, and that the wife, who was ex- 410. 
ecutrix, had ſufficient aſſets to pay the legacies without the re- S. C. 2. Vent. 
verſion. 1 } : 7 1 285. 

S8. C. Carth. 50. 

But Power, Fuftice, was of another opinion, for that the Allen, 28. 
word © hereditament” imports an inheritance ; and if he had de- a- 
viſed thus, viz. © the inheritance not before diſpoſed of,” the re- — 8 
verſion had paſſed (a). _ Mr os 5. Vern, 687, 

4 Comyns, 164. 9. Mod. 90. 102. 3. Peer» Wms. 56. 324+ 


| («} See the caſe of Wheeler v. Wal- Stile, 624; and Doe on the deniſe of Fal- 


fpon, Allen, 28. ; Baker v. Edmonds, mer v, Richards, 3. Term Rep. 36. 
A wat 
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N ey 0 1045.08 © ug © we rr ©. coed." i 4 
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8 630. 754+ 
Stra. 7279, is of greater privilege and authority than any inferior court, for 
— 4. it has aan regalia, though it is not a county palatine. A cer- 


IAR, 226 T<move civil cauſes? it is true“ it lies te remove 
A riots (a); and this franchiſe, being truly called royal, has equal 


Trimty Term, 4. Jac#'s; In B. R. 


8 e woe her 15 exchequer 
aga judgment, according to | 
— Power, uftice; the Judgment was reverſed * 1 


— 


| (a) The ſame point admitted in the caſe Chefier . Canes, 4. Peer. — 
of Cook v. Gerrard, 1. Lev. 216. and Sir Thpmias Litteton's -Caſe, 2. Vent, 
Hyley v. Hyley, ante, 228. It is ſaid, 357. 3 Strode v. Falkland, 2. Vern, 


however, that this laſt caſe has been de- — 3 le . Knot, Co 
nied tobe law, 7. Eq. Caſes Abr. 210. Doe 2 he or Þ 3 


W 3 25 8 10 


* 


Caſe 138. | | GEE OE: 


u to jy RULE or COURT was made, that no certiorari ſhould go to 
be granted the ſeſſions of Ely without motion in court, or igning.of i 
wee. 5% 2 Judge in his chamber. 


* 

1230 * But Mx. PoLLEXFEN inſiſted, that er 
Cd. Eliz. 43. differ from other courts and franchiſes; for the inferior courts in 
.Comyns, 76. London are of as large a r certiorari 
8 to them, and ſo it ought to go to EH ſor it is the right of 
— Ne hit to tomore his cauſe dither, Their courſe in the royal 

, Mod. 235. franchiſe of Eh is to hold the ſeſſons there twice a year, VI, in 
248. 374 March and September, in which two months the Judges are ſel- 
ow ng thn wh dom in town; and if this Court ſhould Gepy a certiorari, the 
75 403. court of common pleas would grant it. 


1. Sten. 3. TRE ATTORNEY GENERAL contra. This franchiſe of 


3068. 1202 fisrori will not lie to the grand ſeſſions, nor to a county palatine, to 
ind dments 


privilege with a county palatine, aud Werefnte a certiqrars will 


e not lie, 
2, Ba-Ab. 351, But no rule was made. 


(s) 2. Roll. Abr. 394 Rex v. tants ef Chace, 4. Burr, 2456. vw 
Lewis, 2, $ir3. 704 ; Rex v. Inbabi- Griffiths, 3. Term Rep. 658. | 


Eaſe * Oſborn againſt Seward, 


Trinity Term, 2. Jac. 2. Roll 302. 


Biere, 15, 0n +4 ESPASS.—The caſe upon the pleadings was this: A leak 
pp 69g 1 was made of land for ninety-nine vat i Ade Do. 
and a beter or rothy Upton ſhould fo live, reſerving a yearly rent and an 
forty ſhillingsin heriot, or forty ſhillings in lieu thereof, after death of either 
De of them, PROVIDED that no heriot ſhall be id after the death of 
ger, beingonthe Alargery living Dorothy. Margery ſurvived, and is fince dead, 
Hand, may be diftrained for the beriet ?—S. C. 3. Salk. 381. S. C. 2. Lutw. “1361. 8. C. Nel 
- we of . un. r * o Carey pi dn 318. 


* 


th 


heriot? © coi rh egy ee, 
Ma. PoLLEXFEN argued, that it could not, becauſe the 

in the reſeryation ought to be taken very ſtrictly, and not to be 

carried farther than the plain exprefion. Where words are doubt- 

ful, they have been always expounded againſt the leffor ;-as if a 

leaſe be made for years reſerving a rent durante termino to the 

lefloc, executors, or aſſigns, and the leſſor dies, his heir ſhall 

have 

here is no room for any doubt upon theſe words g ſor if a leaſe for | 


5 
A 


5 ths rent without any other words, this determines upon the 


e rent (a), becauſe it is reſerved to the executors, ,* But # 


S7 


C234) 
be made, in which there is a covenant that the leſſee ſhall Sep 
16. Mod. 1 58. 


death of the leſſee. | So where a leaſe was made for ninety-nine 2. Peer. Wa. 
if A. B. C. or any of them, ſhould ſo lang live, ing 196. 


rent to him and his execu and alfo, at or upor 
either, his or their beſt ware the name of a iet, ided 


the death of a · * 


Y 


ern. 4 · 


that if B. or C. die living A. no heriot ſhall be paid after their 


deaths (b), and A. aſſi is term, and the beaſt of the aſſignee was 


taken for an herjot, it was adjudged that it could not, for the words 


& his or their ſhall not be carried farther than to the perſons 
named in the limitation (c. The Books which affirm that a man 
may ſeize for an heriot-ſervice cd) cannot be brought as autho- 


rities in this caſe, becauſe they are all upon tenures een lord 


and tenant,. and not upon parti reſervations, as this is. The 4 


old Books ſay (e that if a tenant by fealty and heriot-ſervice -- 


made his executor and died, that the lord might ſeize the beft 


beaſt of his tenant in the hands of the executor z and if he could 


not find any beaft, then he might diſtrain the executor : and the 
reaſon of thi 


ſeizure was, becauſe immediately upon the death of 


the tenant à pr was veſted in the lord; but it was held al- 
ways unreaſonable to put him to diſtrain when he might ſeize (). 
And it is now held, that for heriot-ſervice the lord may either dif- 
train or ſeize ; but then if he make a ſeizure, it muſt be the very 
beaſt of the tenant; but if he diſtrain, he may take any perſon's cat- 
tle upon the land (g). So that admitting this to be law, yet it 
proves nothing to this matter, becauſe ſuch ſeryices being by te- 


nure, ſhall not be extended to thoſe which are created within time 


of memory upon particular reſervations ; for by thoſe ancient te- 
nures the lords had many privileges which cannot be upon re- 


(a) Richmond v. Butcher, Cro. (e) See Id. Ray, 169. 308. Owen, 
Eliz 217. 8. C. 2. Roll. Abr. 443. 146. | . 

But ſee Surry v. Brown, Latch. 99. 3 8 March, 165. 2. Inſt. 133. 

the caſe of Sacheverel v. Froggart, (e) Brook's Abr. 8s Heriot, pl. 2, 
7. Vent. 16. 2. Saund. 367. Rm. () Plowd.gs, _- * 

213. 2. Lev. 13. ; and Mr. Hargrave's (z) Cro, Car, 266. Jones, 300. 
Co. . 41 1 — Show. ws Err 356. Id. 
(e) Randall v. Scory, 313. 169. 308. 3. r. 33. 

3. Roll. Abr. 451, Hetley, 58. . of * 1 121 

+ Show. 81. 2. Lutw, 2366, þ 

; Mod, 437, 2+ Mod, 93. * 
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Denn fervations. Beſides, the ſeizures in thoſe caſes were by the loxds, 
mo continued fo to be at the very time of the ſeizure; but in our 
$14*44* caſe the leaſe is determined by the death of the laſt life ; ſo the 

r 


Sed adjeurnatur i arent npwrnirn the 
divided in opinion (a). t 


| — argued this $. C. 2, Lutw, 1368. 8. C. 3. Salk, 
caſe in the exchequer chamber, S. C, 181. Soo the caſg of Langon 6. Caray, 


's | Nane le. $38. 1 but it does not 2. Kd. 265; 
[og SE was given. | | 

"Cale 140. 

—_— „ Shipley raf Chapel. 


ebe Term, 3. Jac. | "hh Roll 404. 


impoS-. . 
x An * Hemab ARE os was wife whe 3 
. and s Chappel of Gray's Inn, in the ddleſex, 
formed accord- law) of one —— 
ing to the ſub-"© wich the appurtenances, in Sheffiels, in the p Nen of Wille 
ſequent matter. t Mzite; and whereas the ſaid Hannah 4 hath paid unto 
z. Roll. Abr. © Thomas Chappel the father, for the uſe of his ſon, the ſum of 
45% .. 26, ſeventy-two pounds, in conſideration that faid Thomas 
—_— * Bi pas dd bong ene eee years 
Moor, 357) © (which will be about Midſummer next), do by good conveyance 
Cro. Elis. 277. © in the law, at the coſts and charges of the faid Hannah God. 
398. * dard, convey his ſaid moiety of the faid houſe, with the appur- 
erb. 38. -©& tenances, unto her and her heirs: Now THE CONDITION of 
98 —— — — — the faid Thomas Chappel the ſon 
. Mod. 23. ſhall at of twenty-one convey his faid moiety of 
— +4 faid houſe, or — if the ſaid Thomas Chappel the fa- 
234. 37046 ther, his heirs, executors, or adminiftrators, ſhall pay, or cauſe 
rg _ 45 « to be paid, the ſum of ſeventy-two pounds, with lawful intereſt 
— * for the — unto the faid — Goddard, her executors, 
Caſes T. T, © adminiftrators, or aſſigns, that then this obligation to be void.” 
109  -Then he PLEADED, that his ſon Thomas Chappel was coparcener 
— 8 with Hannah Goddard, as co-heireſs of Elizabeth Goddard ; that 
(0. .). 2 came of age 3 and that before that time Hannab died with- 
out iſſue, 


* The plaintiff replied, that true its that before Themas Chap- 
] the fon came of age, the faid Hannah died without iſſue of 
2 that Elizabeth Goddard, before the making of the ſaid 
bond, ſeiſed in fee of the (aid mefſuage ; but that ſhe firſt 
married with one Malm Stacy ſhe bad iſſue Lydia; that 
alm her huſband died, and 22 married John Goddard, 
whom he had iſſue Finch hx only Gun? rw 
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„ Goddard died, and that Lydia Stacy married che defendant: 
homas Chappel, by whom he had iſſue Thomas Chappel his ſon; 
that Lydia died in the life-time of Elizabeth; and that Thomas 


Chappel had not paid the ſeventy-two pounds to Hannah in her 
1. de or to Fobn Shipley after her death. | | 


Tax QUESTION was, Since the word © heirs” in the condi- 
tion being a word of limitation, and not of any deſignation of the 
perſon, 3 the death of Hannah Goddard before Chappel the 
ſon came of age, and who was to make the conveyance, ex- 
e the defendant from: eee | 


The » defelidant demurred; and the plaintiff joinedin 4 *[ 233] 


oro * 


* 


Thoſe who argued for the defendant chiefly relied upon Laugbz- 


ter's Caſe (a), which was thus: Laughter and Rainsford were 
bound, that if Rainsford after marriage with Gillman, r 
with the faid Gillman, ſhall ſell a mefſuage, &c. if then Ramsford 
do, or ſhall in his life-time, purchaſe for the ſaid Gillman and her 
heirs and aſſigns lands of as good value as the money by him re- 
ceived by the ſaid (ale, or leave her as much money at his deceaſa, 
then, &c. Gillman died; r pb did not purchaſe lands of an 
equal value with that he ſold ; and upon demurrer it was held, that 
where a condition conſiſts of two parts in the digjun#rve, and 
both poſſible at the time of the bond made, and afterwards one is 
become impoſſible by the act of God, there the obligor is not 
| bound to the other part, becauſe the condition is made for 
the t of the obligor, and ſhall be taken moſt beneficially for 
him who had election either to perform the one or the other, to 
ere the penilty of the bond.” * = r 
But the counſel for the plaintiff ſaid, that the whole intent of 
the condition, in that caſe, was to provide a ſecurity for G. wha 
died before her huſband ; ſo that nobody could be hurt for the non- 
ormance of that condition, there being no manner of neceſ- 
that any thing ſhould be done in order to it after her deceaſe. 
It is quite otherwiſe'in the caſe at bar, for Hannah Goddard paid 
money for the houſe ; and certainly it was never intended that 
Chappel the father, to whom the m was paid, ſhould haye 


both houſe and money. If the bad lived, the houſe ought to have 


been conveyed to her; now ſhe is dead the money ought to be 
id, for it is not loſt by her death. In Laughter's Caſe, the per- 
who was to do the thing was the obligor himſelf; but here the 
father undertakes for his ſon, that he ſhould convey when he came 
of age, or to repay the money; ſo that it is not properly a condi- 
tion in the disjunctive, for it is no more than if it had been pen- 
ned after this manner, * viz. The father undertakes for his fon 
that he ſhall convey at the age of twenty-one years; and if he refuſe, 


then the father. is to repay What money he received. Beſides, 


%. eos. b. And tes Shepherd's 4 Condition” (C. 2.). 2. Com, Dig 
2. 2. Vian ir - anditian“ (O. 


. : . 72 & . 4 * ISA. S - £ 1+ ads: * 


| * 
Laughter”s 


*C 234] 
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bs 4 Tauębter's Caſe is cart” Croke, + (0); and here 
he cites two other caſes of re 3 T 
Glen was thus : A. promiſed B. — — 2 
minſter ſuch a day, he would pay pounds ; the defen- 
dant pleaded, that Eden de dey d it was ruled to be no 
- Plea, for he ought to pay the money; De 
bn for it is the fame in reaſon and ſenſe; That of Barber was thus: 
480. r the firſt day in the next 
2. Ld.RaY Term at the ftar-chambet, or he would pay twenty pounds; 4; 
3: Mod. 414 died before the day, fo as by the act of God he could not appear ; 
x65. 3% pet it was aju udped that the money muſt be paid. The like was 
20. Mod. 153. adjudged in the caſe of Huntley v. Allen, in the common pleas, in 
223. Tay the time of Loxp HALs; it is entered in Eafter Term 1658, 
* — Koll. 1277. The rule in og 4 Caſe cannot be denied, Viz. 
$50. Where the condition is in the disjunctive, conſiſting of two 
x. . 459. and one becomes impoſſible by the act of God, the obligor is not 
335. 569- bound to perform the other; but then it muſt be governed by the 
Wn. 723. ſubſequent matter : as in S 3 e (4), 75 nd; 
** zoned that if the defendant delivered three bonds to the plain- 
wherein he was bound to the defendant, or a releafe of them, 
e the plaintiff 's counſel, before ſuch a day, 
then, &c. ; t pleaded, that neither the plaintiff or 5 
counſel did 0 G nap the day, ky 3, and 3 
it was adjudged that I e had 
8 deliver or releaſe as the tiff ſhould deviſe, wth 
if he will not do, the defendant is diſc charged by the neglect of the 


gs nn ern ee 


* L . Im the on 

ing or the other, it is not reaſon that th if ſhould co 

him to perform one thing only). 1 
ur g this ix. 4 di unctire condi⸗ 

don, and not only an other fot e ſon. Where 

a condition is to perform r be ke a 


den vill les fig Sean i in f f junctive; as in 8 
if the on hadconveed,o the father hd repaid dai. By tha 
ition of this bond, the father did as much, undertake for his 
n as Laughter did for 2 Viz. to c 1 the houſe, ot 
* [35 ] ray the money th famed rd : now the part of the 
condition being diſcharged by the act of God, „. 
the other. Suppoſe the condition had been ſingle, to convey to 
2 if He ones he ang 2,70 * a acl 
rity to this purpoſe repo ROKE, ice (+); whi 

9 action of debt was — by the N Pu 
the condition of the bond was f Log Es 
money twice in a years viz at Afichaeclmas and Lady-day, du 


(=) Eaton and „ @& Grenningham v. Ewer 
Ero. Elir: 399. 395. Cro. Eliz: 396. 839. N 

(6) — Term, 35. & 36. 1, Wood's Conveyancing, — 783. 
Els. Roll. 2227. (% Price v. Williams, Cr 

(x) In che 17. Eliz, in J. Rhodes? — rp et os 
Aer i the Common Pleas, CT e 


, 
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the life of a lady, or within thirty days after either of the ſaid Feaſts; Sfr 
the lady died after one of the Feaſts, but within the thirty days; ent 
it was adjudged that by her death that payment which was due at rt, 
the Feaſt preceding was diſcharged. In the cafe at bar the con- 8 
dition is, that if the ſon ſhould not convey when of age, or other- 

wiſe if the defendant 're-pay, &c. Now certainly theſe words 

« or otherwiſe” make the condition disjunctive. It is like the 

common caſe of bail entered into in this court, whereby the par- 

ties undertake that the defendant ſhall render himſelf to priſon if 

condemned in the action, or they nom the condemnation mo- 

ney : this is a disjunctive condition, and if the defendant die befars 

the return of the ſecond ſcire facias the bail are diſcharged. 


ALLIBON, Fuftice, faid, that if a condition be to make an aſ- 10 Mod. 456. 
ſurance of to the abligee and his heirs, and the obligee die *- Id. Ray. 
defore the affurance made, yet it ſhall be made to the heir (a), 1367. 
for this copulative is a disſunctive. | 0 

( 3. Roll. Abr. * Condition,” 455. pl. 4. 


. | Franſhaw again? Bradſhaw wat Caſe 141, 
>, | Michaelmas Term, 1. Fac. 2. Roll. 45. 


ceſſum inde remanen. in curid r domint Regis coram after dem urrer 
Rege apud Wiftmonaſt. plenius liguet et apparet. Reg 2 —_— of re- 


Upan a demurrer to the declaration this objection was made, 231. 
viz, It does not appear that the judgment was in force, or where the Hob. 233. 
record was at the time of this action brought; he ſhould have de- ib 37- 
clared corom ipfo nuper Rege apud 2 ſed jam coram domino rp 
Rege nunc rg den, Oe, plenius liguet, Sc. Cro. Jae. 13. 


Tue Cova r held it was but matter of form ; but being upon a — 


demurrer it was not amendable. | 2. Vent, 142. 
1d, Ray. 669. 679. 6, Mod. 263. 2. Stra. 890. 1. Bac. Abr. 107. 3 9 133. 
Comp. 405. 45· 41 Bog. 473. 1. Term Rep. 783. 2. Term Rep. 707. 4 
eee 2360 
® Letchmete againf Thorowgood and Another, Sheriff Caſe 142. 
of London. 


RESPASS by theaflignees of commiſſioners of bankruptcy for Treſpaſs au pot 
taking of their goods. Upon not guilty. pleaded, the jury find * 3 ny 
a ſpecial verdiQ, the ſubſtance of which was has? Jeske 
for executing a feri facias reſted before, though not executed till after, the act of bankruptcy ; nor 
are the goods levied liable to an exicnt ſued out after the ſeizure and before any venditioni c. 
8. C. 2. Vent. 169. 8. C. 1. Show. 12. 146. 8. C. Comb. 123. f. Jones, 203. Hard. 2% 
2. Keb. 372. 2. Vern.” 390, 426. 1. Ch. Caf, 71. 2. Ch. Caf. 197. 8. Mod. 13, 
225. 310. 348. Gilb. E. R. 220, 10. Mod. 432. t. Mod. 107, 12. Mod. 146. 494+ 506, 641. 
arg. 549. 978. 1. Burr, 20. Parker, 262. 281. Bunk. 42. 2, Com. Dig. 643. 2. Cem. 
Dig. 299. 1. Bl. Rep. 67. 1. Ld, Ray. 2 3, 307. 3 


; Trinity Term, 4. Jac. 2. In B. R. 
Frremmm One Toplady, a vintner, on the 28th of became a bankruptʒ 


ageinft againſt whom a, } ent was formerly obtained; the judgment 
2 creditor ſued out a fieri e Ey the ſheriffs of Londen, by vir- 
san, or tue thereof, did on the 29th y of ril ſeize the oods of the 
ſeizure, and before any ha” exponas 


exchequer proceſs, a commiſſion of bankruptcy was had againſt 
Toplady ; and the commiſſioners on the ſecond of Fune afhgned 
the goods to the plaintiff, * 1861 
1 The queſtion wat Fixer, Whether this extent did not come 
| too late? And ir WAS HELD it did (a %. 
SxconpLy, Whether the fleri faciat was well executed, 
that the aſſignees of the bankrupt's eſtate could not have z title to 
thoſe which were taken before in execution, and fo in cuſ- 


— 


(a) It is. ſaid en this point in 8. C. tv the theriff, the goods eanhot be taken 
Comb. 123. that Hor v, Chief Fuſtite, vpon the extent. Sek alſo 2. Com. Dig, 


Jeri facias ; and therefore the d. decided this point was, that the taking 
came too late 3 but Loa Ms Ain, being lawful at the time, the officer could 
in Cooper v. Chitty, 1. Burr. 36. ſays, N 
this muſt be a miſtake, for that rio S. C. i. Show. 1. x, Burt. 35, 36. 
x 


bably miſtated, 4. Term. Rep.q12.; and -n0, 
it is decided, in the caſe; of Upham v. in Smith 
Sumner, 4. Bl. Rep. 1294. that a Aſſignees of Clarke, 
| Judgment recovered by a ſubject, though treſpaſs will not lie by 
dot completely executed, ſhall be pre a bankrupt againſt a 
w the king's extent ſued out ior to the of in exccu 
the judgment: and alſo in the caſe of after an aft of bankruptey, ind before the 
. Rourke v. Daryell, 4. Term Rep. 402. ifſuingofthe commiſſion, notwithſtanding 
that if goods be taken in execution on a he ſells them. after the iffuidg of the 
eri fatiat againſt the king's debtor, and, commiſſion, and aftet a provifional 
© befere they are ſold, an extent come on affignment and notice from the 
the king's ſuit, grounded on a bond-debt, fional affignee not to ſell, but the 
teſted alter the delivery of the Serj focias nees may bring trover. 1 TermRep. 475 


Coe 143 © Fitzgerald againft Villiers, / 


Infant muft ap- RIT or ERROR upon a judgment in deity, The errot 
pear by 2 Wage was, That the melir fn dower wid an infant, and 
— no warrant was alledged of the admiſſion of any guardian, thut it 
9 c. Gomb. 88. 2. Vern. 342. Prec. Ch. 376. 8. Mod. 25. 2. Barnes, 326. Fung. 1. 114. 
py 2. Peer. WMS. 119. 297. 3. Peer. Wms. 140. 3. Stn. 114, 304. 445: 708, 2. Stra. 1076s 

Com. Dig. « Pleader” (2, C. .). 3+ Bas. Abr. 130. ae Cop. 128. 
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might appear to be the act of the Court. It is true, an infant FIrz estar 
may ſue by prochein ami, but ſhall not appear by attorney but by againſt 


guardian, becauſe it is intended by law, that he has not fuffcient 2. 


diſcretion to chuſe an attorney, therefore it is provided that hel 
appear per guardianum; which is done by the Court, who are 
always careful of infancy, and a ſpecial entry is made upon the 
roll (a) ; VIZ. per guardianum ad hoc per Curiam admiſſum, &c. 


SECONDLY, The appearance is by the guardian in his own name, 
v1z. et predifta KATHERINA FITZGERALD per RICHARDUM 
PowER ®* guardianum ſuum ventt et dicit quod ipſe, &c. It ſhould # [ 2 1 
have been in the name of the party, quod ipſu, c. 37 


Aljaurnatur. 


(a) 29. Aſſize, pl. 67. Bi gm. 74. Lit. 92. Hetley, 52. 3. Cro. 158. 
Bk, Ent, 45+» Hutton, 92, 4. Co. 53. Mcor, 434. Hob. 5, 


Harriſon again Auſtin. Caſe 144. 
Trinity Term, 3. Jac. 2. Roll 997. 


A SETTLEMENT. was made as follows: 8 If I have no It = man IN 


« iflue, and in caſe 1 die without iſſue of my body lawfully <onfideration of - 
« begotten, then I give, grant, and confirm my land, &c. to my 4 e e 


« uſe of myſelf for life, and after my deceaſe to the uſe of the ſaid A. to the uſe of 
Farah and the heirs or her body to be begotten, with remainders d for life, 


« over, &.“ and after his do- 
: ceaſe to the uſe 

The queſtion was, Whether this amounts to @ covenant to tie cid & in 
tand ſeiſed, ſo as to raiſe an uſe to Sarah without tranſmutation 2 * 
of the poſſeſſion? 1 


The objection againſt it was, That uſes are created chiefly by Tae. 
the intention of the Jock and that by theſe words © grant and 5 C. Comb. ra. 
« confirm” the feoffor did intend the land ſhould paſs at common ** ra yp a 
law; ſo that it could not be @ covenant to fland ſeiſed. It is like the : = 
caſe where a letter of attorney is in the deed, or a covenant to Hob, 277. 88 
make livery ; there nothing ſhall paſs by way of uſe but the poſſeſ- 1 · Mod. 175. 
ſion, according to the courle of the common law (2); and there- 9: Mo: 16. 
fore there being neither livery and ſeiſin nor attornment, no uſe on _—_ * 
will paſs to Sarah. It cannot be a bargain and ſale, for that is wa» =; 101. 
only where a recompence is on each fide to make the contract 162. 399. 


good: beſides, the deed is not inrolled. . itzg. 301. 
omyns, 
1. Vern, 40. Stra. 934. 1. Ld. Ray. 160. 289. 2. Ld. Ray. 1419. 2. — 


2. Show. 11. 3. Term Rep. 490. 
(a) 1. Sid. 26, Moor, 687. Dyer, 56. 2. Roll. Abr. 786. Winch. 59 


d. 300. 


Vol. III. | R To 
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| Mannrxom To this it was anſwered, That it ſhall be conſtrued to be @ cove. 
nannt ts fland ſeiſed, though the formal words are wanting to make 
eren. it ſoz and for that purpoſe it was compared to Fox's Caſe (a), 

5 who, being ſeiſed in fee, demiſed his land to C. for life, remainder 
over for life, reſerving a rent; and afterwards by indenture, in 

conſideration of money, did © demiſe, grant, and ſetꝰ the ſame lands 

to D. for ninety-nine years, reſerving a rent, and the leſſee for life did 

not attorn; in which caſe there was not one word of any aſe, or 

any attornment to make it paſs by grant; and the queſtion was, 


= hether this leaſe for years ſhall amount to @ bargain and ſale, ſo 
l that the reverſion, together with the rent, ſhall paſs to the leſſee F 
5 without attornment? and it was held, that by conſtruction of law 
5 it did amount to a bargarn and ſale, for the words import as much, 
And in this caſe 11 wAs ADJUDGED that it was a covenant to 
N ſtand ſeiſed (5). ei | 
by * | (e) 8. Co. 93. Hob. 277. 
; 7 12 38 ] (5) See Rigden v. Vallier, Vezey, 25z. ; Doe v. Simpſon, 2. Wilf. 22. 
*; Caſe 145. * Hexham again Coniers. 
4 An cjeAmentds IN EjECTMENT the plaintiff declared de uno meſſuagt 
| meſſuagio l uagt froc tene- 
| : — I ments, and had a verdict. 
— yu But judgment was arreſted, Becauſe an ejectment will not lie 


of a tenement; for it is a word of an uncertain fignification ; it 
may be an advowſon, houſe, or land. But it is good in dower; 
ſois meſſuagium ſive tenementum called © The Black Swan,” for this 
addition makes it certain that the tenement intended is a houſe (a) 
Jones, o 


34. 2 
Hard. 173. Noy, $6. Cro. Jac. 125. 621. 3. Leon. 228. 1. Sid. 2956. 8. Mod. 277. 355 
1. Barnes, 117. 2. Barnes, 150. 2. Stra. $34. 1063. 1084. 3. Wilf. 23. 4 Mod. 13 
2+ Bac. Abr. 169, 170. 1. Ld, Ray. 191. 1. Burr. 623. 2+ id. Ray. 140. | 


(a) See Coppleton v. Piper, 1, Ld. jection, Welch v. Flood, 3. Will. 23. 

Ray. 197, where in treſpaſs the word for the doftrine of thoſe caſes ought not 
feacmentar is held ſufficicuily certain; to be extended, Cowp, 350. And 

bur that an ejetiment de uno tenemento in the cafe of Stewart v. Denton, 

is ill for uncertainty ; and there are many an ejectment laid for © a eee 

old caſes to the ſame ef-t, Goodritle v. tenement“ was held ſufficiently | 

1 * Walton, 2. Stra. $34. Noy, 86. afier verdicꝶ; and Ma. jus rie Bur- 
Poph. 197% Cro. Eliz. 116. 186. Lex ſaid, ße remembered a caſe where 

1. Burr. 625. ; but of late the Courts © meſſage or tenement” had been held 


haye endgavoured to over - rule this ob- ſufficiently certain, 1. Term Rep. 11. 


March. 96. 
Cre, Car. 535. 
188. | 


. Cafe 146. | The King againſt Bunny. 


A melins ingui- A Mor rox was made for a melius inquirendum to be directed to 
rendum granted . 2 coroner, who had returned his inquifition upon the death 


1 of Bunny, that he was not compos mentis, when in truth he was 

roner ſhall be di. {6/0 de fer 

rede! to the ſherif,—S. C. Salk. 190. 8. C. Carth. 72. Ante, 80. 101. 1. Mod, 82. 
es Eliz. 471. 2. Keb. 300. 1, Hawk. P. C. 104. 2. Hawk. P. C. 88. 1. Bac. Abr. 496. 


But 


1. Suk 190. 12. Mod. 436. f. Stra. 32. 167. 533. 2: Stra. 1073, 1097. 
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But it was oppoſed by PemBERTON, Serjeant, and Ma. Ter King 
PoLLEXFEN, who ſaid, that the law gives great credit to the in- 
queſt of a coroner, and that a melius inguirendum is ſeldom or Ir. 
never granted, though it appear to the Court upon affidavits that 
the party had his ſenſes. It has been granted where any fault is 
in the coroner, or any uncertainty in the inquifition returned. 

That there is ſuch a writ it cannot be denied; but it is generally 
granted upon offices or tenures, and directed to the ſheriff, but 
never toa Coroner in the caſe of a felt de ſe, who makes his enquiry 


ſuper viſum corporis. 
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* Memorandum. ü _ Caſe 147. 


N Trinity Vacation laſt, Mn. JusTics HoLLoway and Me. Bel and 
Jusricx Twomas PowELL had their guietus, and MR. zg pros 

SERJEANT BALDOCK and MR. SERJEANT STRINGER were ** 
made Juſtices of this Court; 


And Mx. JusTics ALL180N (who was a Roman Catholick) Powztr, Bas 
died in the ſame Vacation, and Six John PowELL, one of the % Promoted. 
Barons of the Exchequer, was made a Juſtice of this Court. 


Sm Tmomas JEXNOR, another of the Barons of the Exche- Bere 
quer, was made a Juſtice of the Common Pleas. ——— 


Mx. SE RJEANTROTHERAM and Mx. SER)EANT INGOLDBY Nee 
were made Barons of the Exchequer, — — 
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Caſe 148, Shuttleworth - againſt Garnet. 
; Trinity Term, 1. Will. & Mary, Roll 965. 
Tf a copybolder T* DEFENDANT was tenant of cu lands held of the 
deadmitted, and, manor of A. of which manor B was lord; that a fine was 


br gre! au goed due to him ſor an admiffion ; that upon the death of the ſaid lord, 
lord die and the the manor deſcended to FF. as his fon and heir, who died, and the 
manor deſcends plaintiff, as executor to the heir, brought an indebitatus aſſump. 


| to his fon and ſſt for this fine. He declared alſo that the defendant was indebted 


— Sue to him in twenty-five pounds for a reaſonable fine, &c. (a). * The 


tor of the ſon Plaintiff had a verdict and entire damages. 

may maintain an . . '# . 
indebitatus af. It was now moved in arreſt of judgment, that an indebitatus 
Jongſa againſt will not lie for a cu/fomary fine, becauſe it does not ariſe upon any 
the copyholder contract of the parties, but upon the tenure of the land; for upon 
a> ſecover this the death of the lord there is a relief paid; for there muſt be ſome 
be a finecertain, Perſonal contract to maintain an action of debt or an indebitatus 
or at the will of A ſumpſit; and therefore it was held, that where the plaintiff lacaſſet 
the lord, a warehouſe to the defendant, he promiſed to pay eight ſhillings 
S. C. 3. Lev, Per week, an aſſumpſit was brought for this rent, and a verdict 


261. ſor the plaintiff : a motion was made in arreſt of judgment, 
S. c. comb. that this was a leaſe at will, and the weekly payment was in the 
— nature of a rent; and it was agreed that an aſſumpſit would not 


ws 7. how. 1; for a rent reſerved (b ), becauſe it ſounds in the realty; but be- 
8. C. Carth. go, Cauſe it was ny a Xr. in conſideration of the occupying of 
4. Mod. 22. the warehouſe, the action was held to be well brought (c). 

_ 179. SECONDLY, Where the cauſe of an action is not grounded upon 


4. Vent. 293. a contract but upon ſome ſpecial matter, there an indebitatus i- 
3+ Lev. 262. fumpſit will not lie; and therefore it will not lie upon a bill of ex- 


1. Show. 28. change, or upon an award, or for rent, h there 1s a privity 

Car N, doth of contract and eſtate, without a ſpecial aſumf/it. 

— 406, FE conTra it was argued, That the action lies; for though 

1. Com. Dig. 2 fine favours of the realty, yet it is a certain duty. In all cafes 

133. where debt will lie upon a ſimple contract, there an ene will 
. Com. Dig. lie likewiſe. It is true, this does concern the inheritance, but yet 

57. it is a contract that the tenant ſhall be admitted paying the fine. 


<6 "xa 17"7* It has been alſo maintained for money had and received out gf 
165. the office of regiſter for the plaintiff's uſe d), and for ſcavage 


2. Bac. Ahr. 1 due to the mayor and commonalty of Landen, which is allo 


16. 449. 444+ an inheritance. It is a contract implied by law, and therefore 


_ — the action is well brought (e). 


2056.” 10. Mod. 23. 69. 11. Mod. 91. 146. 12. Mod. 16. 310. 324. 511. 1. Stra. 763. 776 


(a) See Moor v. the Mayor of * for the uſe and occupation of what 
Haſtings, 2. Stra. 1070. % was ſo held or enjoyed; and if on the 
(6) Dartnal v. Morgan, Cro. Jac. 598. © trial any pare/ demiſe or agreement, 
Jones, 399. « nos being by deed, whereon a certain 
(e) And now by 11. Geo. 2. c. 19. © rent reſerved ſhall appear, it ſhall be 
f. 14. Landlords, where the agreement . evidence of the quantum of damages 19 
is not by deed, may recover a teaſona- © be recovered.” 
* ble ſatisfation for the premiſes held (4) 3. Keb. 677. 
dot occupied, in an action on the caſe (+) See Halton v. Haſſe!l, 2. Stra. 1042. 


DoLesx, 


wit EE = © 
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DoLBEN, EyRE, and GREGORY, Juſtices, in Michaelmas Term SnorT1.u4 


1. Will. & Mary were of that opinion; and judgment was given 2 . 
for the pint. GanntrTs 


But THE CHET JUsTICE was of another opinion; for he held 
that if the defendant had died indebted to another by bond, and had 
not aſſets beſides what would ſatisfy this fine, if the executor had 
paid it to the plaintiff, it would have been a devaffavit in him. 
+ Suppoſe the defendant promiſes, that in conſideration that the [ 241 ] 
plaintiff would demiſe to him certain lands, that then he would pa 
the rent; if the defendant plead non aſſumpſit, the plaintiff m 
prove an expreſs promiſe or be non-ſuit (a). Allo here is no te- 
nure or cuſtom ſet out. | 


Yet, by the opinion of THE OTHER THREE JUSTICEs, theplain* 


tiff had his judgment (5). 


(% Afton v. Symonds, Cro, Car. (3) See Borough's Caſe, 1. Ld. Rays 
414- Bur ſee 11. Geo, 2. c. 19. ſ. 14. 36. ; thecaſe of Evelyn v. Chicheſter, 3. 
ante, notis, Burr. 1718. 5 


The King againſt Johnſon, Caſe 149. 


JNFORMATION upon the ſtatute of 29. & 30. Car. 2. c. 1. n If a 
prohibiting the importation of ſeveral French commodities, and _ ha 
amongſt the reſt /ace, under the penalty of one hundred pounds, king on —— 
to be paid by the importer, and fifty pounds by the vendor, and ftatute for a 
the goods to be forfeited. + — 
8 ue, Is - 
The information ſets forth, that a packet containing ſo many charged by a 
of lace was imported by the defendant from —.— and Sen pardon 
that he did conceal it to hinder the ſeizure ; and that he did pri- 5, once 
vately ſell it contra formam flatutr. ; & nors,and "I 
Upon not guilty pleaded, the king had a verdi& ; and on the 2d « fande, ff. 
of Oclober there came forth a 1 pardon, in which were theſe « demeanors, 
words: That the ſubjects ſhall not be ſued or vexed, &c. in“ and offences, 
« their bodies, goods, or chattels, lands, or tenements, for any | in the collec. 
matter, cauſe or contempt, miſdemeanor, forfeiture, offence, „ \5 Pym» 
cor any other thing heretofore done, committed, or omitted, « the revenue 
« 2gainit us, EXCEPT all concealments, frauds, corruptions, miſ- © or any part 
« demeanors, and offences, whereby we or our late brother have ** thereof, or 
been deceived in the collection, payment, or anſwering of our ,, 2 
« revenues or any part thereof, or any other money due or to be « due "nl — 
« due to us, ot received for us or him, and all forfeitures, pe- forfeitures, 
4 —_— and nomine —_ thereupon ariſing, and all indictments “ penalties, and 
informations or other proceſs and proceedings now depend- nine pena's 
ing or to be depending thereupon.” JA - —_ * 
The queſtion now was, Whether this forfeiture was excuſed g. Co. 47. 
by this pardon ? | q 


Hud. 36. 
R 4 , Tus 1. K. 1 
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TnxKive Tur ATTORNEY GENERAL ed, that it was not, becauſe 
an intercſt is veſted in the king by the judgment, and that no par- 
Jeu. ticular or general pardon ſhall diveſt it without words of reſtitu- 
tion. So-was Tooms's Caſe (a), who had judgment againſt another, 
and then became felo de ſe ; his adminiſtrator brought a ſcire facias 
ware executionem non haberet ; the debtor that after the 
# [ 242 judgment the inteſtate hanged himſelf, which was found by & the 
coroner's inqueſt returned into this court; the plaintiff replied 
the act of pardon; but it was adjudged for the defendant; for 
when the inquiittion was returned, then the debt was veſted in the 
king, which could not be diveſted without particular words of 
reſtitution, and which were wanting in that act of pardon. The 
moſt proper word in the body of this pardon which ſeems to ex- 
f cuſe the defendant, is the word « offence;” but the ſame word is 
Id. Ray. 709. likewiſe in the exception, viz. except all offences, &c. in col- 
« lecting or paying of money due to us, and all forfeitures, &c.” 
Now the concealing of forfeited goods from ſeizure is an offence 
excepted ; for it is a remedy for the king's duty, of which he was 
hindered by the concealment. It is true, the firſt part of the par- 
don excuſes all miſdemeanors committed againſt the king in his 
ſtanding revenue; but this exception takes in all concealments 
and frauds in anſwering of the revenue, and this information is 
principally grounded upon fraud; fo that the exception ought to 
be taken as largely for the king as the pardon itſelf to diſcharge the 
ſubje& (5). No fraud tending to the diminution of the revenue 
is pardoned, for it excepts not only all concealments in collecti 
the revenue, but other money due or to be due to the king. 1 
therefore when the king is entitled by inquiſition, office, or re- 
cord, there muſt be expreſs and not general words to pardon it; 
| and fince this fact was committed before the pardon came out, and 
L fo found by the jury, whoſe verdict is of more value than an in- 
: gueſt of office; ſo that the king by this means is entitled to the 
goods by record, add that before the pardon ; for theſe reaſons it 
cannot be reveſted in the party. 


PEMBERTON, Serjeant, and Mr. FI xc contra. The queſtion 
is, Whar intereſt the king has by this verdict ? for as to the of- 
fence itſelf, it is within the body of the pardon; for all miſdemeanors 
and offences are pardoned; and the exception does not reach this 
cate, for that excepts miſdemeanors in anſwering of the revenues. 

No that which ariſes by a forfeiture can never be taken to be 
part of the king's revenue, becauſe the revenue is properly a ſtated 
duty originally ſettled on the king; and the penalty to be inflicted 

for this miſdemeanor dannot be a revenue, becauſe the Court 

* have not yet given judgment; ſo that it is uncertain what fine the 
we, will ſet; and this appears more plain, becauſe the king may al- 
* [ 243 } ſign his revenue, but cannot grant over a penalty. The infor- 

5 mation is not grounded upon any act of parliament which eita- 

bliſhes the revenue, but for concealing of a thing forfeited to pre- 


(a) 1. Saund. 361. (b) See 5. Co, 56. 


vent 
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vent the ſeizure thereof, which indeed may be a caſual revenue, as Tux Kine 
all fines are; fo that if this ſhould be taken as an offence committed 
-7ainft the king in deceiving him of this revenue, then the firſt Joana. 
part of the pardon diſcharges all ſuch offences, and the exception 
pardons none. It is for theſe reaſons that the caſe cannot fall un- 
der any of the words in the exception, no not under theſe words, 
viz. © money due or to be due to the king,” becauſe no money is 
et due to him. It is true, the jury have found it a miſdemeanor, 
which is finable; but until the fine is ſet no money is due, becauſe 
the Court may ſet a greater or leſs fine, as they ſhall ſee cauſe: 
and if any other conſtruction ſhould be made of this exception, 
then every thing for which a fine may be ſet is excepted ; and this 
will be to make the pardon fignify nothing ; for what is meant by 
offences and miſdemeanors if they ſhould be pardoned, and yet 
the fine arifing thereon ſhould not? But admitting that all offences 
relating to the concealment of collecting of the revenue are ex- 
cepted, then this revenue muſt be either antecedent, or it muſt ariſe 
by the fine. Itis noantecedent revenue ; this appears by the book 
of rates, wherein the king's ſtated revenue is ſet down, and no 
mention of this; ſo that the-revenue to which this relates muſt 
ariſe upon the offence ; and what an abſurd thing is it to ſay, that 
all offences are pardoned by one part of this general pardon, and 
by the exception none are pardoned ? Beſides, the information is 
. not grounded upon that part of the ſtatute which inflits a penalty 
upon the perſon who expoſes prohibited goods to fale, for then 
they would ſue for the fifty pounds; therefore it muſt be upon the 
—— which is expreſsly pardoned ; and though there is a con- 
viction, yet nothing is veſted in the king before judgment, be- 
cauſe it may be arreſted; and therefore Tooms's Caſe is in no wiſe 
applicable to this, for the debt which was due to him was actually 
veſted in the king by the inquiſition returned here, which found 
him to be felo de ſe. 8 


Adjournatur. 


*[ 244 ] 
* Coffart againſt Lawdley, Caſe 150. 


A LIBEL in the admiralty againſt a ſhip called THE SUSSEX f de matier of 
<= KETCH ; ſetting forth, that the faid ſhip wanted neceſſaries a ſhip take up 
ſuper altum mare; and that the maſter took up ſeveral ſums of the ge during 

| at 


any place abroad for neceffaries wanted ſuper ales mare, and bypotbecate the ſhip, the 
pawnee may ſue on the bypotbecation- bond, in the court of admirelty, although it waz 
given at land.—S. C. Comb. 135, 8. C. Holt, 48. Ante, 194. 1. Vent. 1. Moor, 918. 
Hob. 12, Stiles, 171. f. Sid. 453. Winch, 8. Cro. Car, 603. Latch. 1. 2, Browol, 37, 
4 Inſt, 134. f. Vern. 297. 465, 10. Mod. 78. 264. 11. Mod. 6. 44. 12, Mod. 134. 406. 
$11. 526. Gild. E. R. 227. Fzg. 197. 1. Stra. 695. 2. Stra. 561. $90. 936. 
1. LA, Ray. 22. 152. 272. 446. 578. 2. Ld. Kay $06. 933.982. 1285, Molloy de Jure Mar. 62, 
T, Salk, 34, 35. LA. Ray. 1452. 3. Bac, Abr. 512. 594. 1. Com. Dig. 274 4, Burr. 1944. 


Cowp. 639. 2+ Term Rep. 649. 
plaintiff 
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plaintiff at Rotterdam, for which he did hypothecate the ſaid ſhi 1 
and upon a ſuggeſtion that this contract was made at St. 
rine's infra corpus comitatis, counſel moved for a prohibition, 


A queſtion then aroſe, Whether a maſter of a veſſel can pawn 
it or the coaft for neceſſaries? and, Whether the perſon to whom it 
is pawned ſue for the money in THE ADMIRALTY here:? 


By the common law a maſter of a ſhip had neither a general or 
ſpecial property in it, and therefore could not pawn it; but by 
the civil law in caſes of neceſſity he may, rather than the voyage 
ſhould be loſt ; and if any ſuch cauſe appear, it is within the ju- 
riſdiction of the admiralty, but then the pawning muſt be ſuper al- 
tum mare. . 


Now the ſtatute of 28. Hen. 8. c. 15. which abridges the ju- 
riſdiftion of the admiralty in trials of pirates, and which appoints 
offences committed on the ſea to be tried by a commiſſion under 


the great ſeal, directed to the admiral and others, according to the 


courſe of the common law, and not according to the civil law, 
gives a remedy in this very caſe ; for it — « that this act 
« extend not to be prejudicial or hurtful to any pn eng 
* any victuals, cables, ropes, anchors, or ſails, which any fi 
« perſon (compelled by neceflity) taketh of or in any ſhip which 
« may conveniently ſpare the ſame, fo the ſame perſon pay out of 
hand for the ſame victuals, cables, ropes, anchors, or ſails, money 
& or money-worth to the value of the thing ſo taken, &c.“ 80 
that this is an excepted caſe, becauſe of the neceflity ; and it is 
like the caſes of ſuing for mariners wages in this court. The 
ſervice was at ſea, ſo that the admiralty has no. proper juriſdic- 
tion over this matter. It is true, prohibitions have been denied 
for mariners wages; the firſt is reported by WIN, Juſtice (a); 
but the reaſon ſeems to be, becauſe they proceed in the admiral 
not upon any contract at land, but upon the merits of the ſervice 
at ſea, and allow or deduct the wages 8 the good or 
bad performance of the ſervices in the voyage. Beſides, there is 
an act of parliament which warrants the proceedings in the court 
of admiralty for mariners wages: for in a parliament held in the 
fourteenth year of Richard the Second, the commons petitioned 
for remedy againſt great wages taken by maſters of ſhips and ma- 
ich the king anſwered, that THE ADMIRAL ſhall 
appoint them to take reaſonable wages, or ſhall puniſh 


(a). Winch, 8. See alſo Ray. 3. 8 58. 937. 2. Wilſ. 264. 1. Ld. Ray, 
1. Vent, 146. 3. Lev. 60. 2. Show. 576. 632. 2. Ld, Ray. 1044+ 3. Bac, 
$6. 1. Salk. 34+ Stra. 405. 707. 761. Abr. 626. 


blen. 
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them (a). Now the reaſon of the civil law, which allows the pawn- Cossan x 
ing of a ſhip for neceſlaries upon the high ſea ſeems to be plain, be= «xi © - 


cauſe there may be an extraordinary and invincible neceffity at ſea, Tπ n. 
but not at Sothat this being a contract beyond ſea and at land, 

the court of admiralty cannot have any juriſdiction over it; for 

where the common law cannot relieve, in ſuch caſes the admiralty 

ſhall not, becauſe they are limited to acts done upon the ſea and 

in caſes of neceſſity ; for if the law ſhould be otherwiſe, the maſter 

may take up as much money as he will (5). | 


Mx. POLLEXFEN, contra. That things ariſing upon land may 8. Mod. 1 
be ſued for in the admiralty is no new thing rA ſo it is in all — dYp 
caſes of ſtipulation. Mariners wages are alſo recoverable in that *- La. Ray: 
court, not by virtue of any act of parliament, but becauſe it grows 398. + > 
due for ſervices done at ſea, which is properly a maritime cauſe, 1044. 1206. 
though the contract for that ſervice with the maſter was at land: 1247. 1453+ 
but the principal reaſon why mariners wages are ſued for in the 1. Sa. 707« 
admiralty, is becauſe the ſhip is liable as well as the maſter, who 2 i I 
may be poor and not able to anſwer the ſeamen (d). 937+ 504. 


(a) The 13. Rich. 2. it. 1. c. 5. 
enacts, That the admirals and their de - 
« puties ſnall not meddle from henceforth 
& of any thing done within the realm, 
« but only ef a thing done apon the ſea, 
« as it had been uſed in the time of 
% Edward the Third.” By the 15. 
Rich. 2. c. 3+ it is ordained, © That all 
« manner of contracts, pleas, and quarrels, 
« and all other things rifing within 
« the bodies of the counties, as well by 
« land as by water, and alſo of wreck 
„ of the ſea, the admiral's court ſhall 
« have no manner of cognizance, power, 
« nor juriſdiction, but the ſame ſhall be 
« tried by the laws of the land. 
«© Nevertheleſs, of the death of a man, 
© and of a maihem done in great ſhips 
« being and hovering in the main ſtream 
« of great rivers, only beneath the bridges 
© of the ſame rivers nigh to the fea, 
and in none other places of the ſame 
* ©& rivers, THE ADMIRAL ſhall have 
„ cognizance ; and alſo to arreſt ſhips 
« in the great flotes for the great voy» 
« ages of the king and of the realm; 
* and he ſhall have alfo jurifdition 
„upon the ſaid flotes during the ſaid 
„ voyages only. — Theſe are the only 
two ſtatutes refpefting the admiral 
upon this ſubjet z and although they 
take away his juriſdiftion in al/ caſes of 
contract: made upon land, yet the juriſ- 
dition has always been allowed in caſes 
of contracts made upon land with A 
MARINER to ſerve for wages, whenſuch 
contract is only, in the ordinary and 
uſual way, a mere memorandum, fixing 


the rate and aſcertaining the wages. 


For the ſervice at ſea is the principal 
matter of conſideration ; this juriſdiction 


being permitted for the convenience of . 


ſailors. Howe v. Napper, 4. Burr. 1950. 
See alſo Cro. Car. 296. 1. Vent. 146. 
3. Lev. 60. 2. Mod. 379. 2. Show, 
$6. 2. Ld. Raym. 1044. 2. Wil. 
265. 6. Mod. 236. 3 Clay e Sudgraye, 
1. Salk. 33. 1. Ld. Ray. 576. But it 
there is a ſpecial agreement out of the 
uſual form, or a charter party, or a deed 
for the payment of wages, made onland, 
the juriſdiftion of the admiralty is 
thereby ſuperſeded. Campicn v. Nicholas, 
1. Stra. 405. See alſo 1. Salk, 31, 
2. Mod. 239. Stra. 85$.—And by the 
ſtatute 2. Geo. 2.c, 36. made perpetual 
by 2. Gee. 3. c. 31. No maſter of any 


e ſhip ſhall proceed on a voyage without 


« agreeing with the mariners for wages, 
« which a the mariners ſhall 
© ſign. —If the contract, therefore, 
be ſpecial or under ſeal, the mariners 
cannot ſue thereon for wages in the 
admĩralty court. See Minet v. Rebinſon, 
Bunb. 121. 1. Com, Dig. 276.— And 
by 4. Au. c. 16.1. 17, Al foirs and 
actions ip the court of admiralty 
& for ſeamens wages, ſhall becommenced 
« and ſued within fix years next after 
« the cauſe of ſuch ſuits or actions ſhall 
& accrue.” See Doug]. 102. notis. 
2. Term Rep. 651. 


(5) 4. Inſt. 134. Cro. Car. 603. 
Latch. 11. 2. Brownl, 37. N 


(e) 1. Roll. 550. 
(4) Exton, Mane. Diceeologiz, fo. 


192. 
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cee r Conia. Take a trial upon the neceſlity in this caſe (a). h 


Lawpzer. (e) It appears that after trial in hypothecation was made in foreign party, 
ien a conſultation was awarded; Wilkins v. Carmicheal, Doug]. 101.3 
and by Hot 7, Chief Jaflice, there is in for whether the court of admiralty has or 
this caſe no colour for a prohibition z bas not juriſdiction depends upon the 
for the maſter may, in caſe of neceſſity, circumſtances ; but if the bypotbecation 
| 1 in the courſe of bend be given during the voyage, that 
„ though at land; and as court has cognizance of it, though 
the pawnee has no remedy at common executed on land and under ſeal, 
law, it is a matter properly triable in Menetone v. Gibbons, 3. Term Rep, 
the admiralty court. S. C. Comb. 135. 267.,-Sce alſo Smart v. Wolff, that 
8. C. Holt, 48. 8. P. determined in the admiralty court has juriſdiftion over 
the caſe of Johnſtoa . Shippen, the 
© 3. Ld. Ray. 982. 6. Mod. 79. neutral maſter againſt the captor who 
og Wag cg 
Benzen v. Jefferies, 1. Ray. 152. Rep. 323 the 
Stra. 696. See allo 1. Verzey, 443. juriſdition in a caſe where a veſſel is 
12. Mod, 406. But it muſt appear inj i ithi 
that the hypothecation was for neceflaries of a county, Velthaſen wv, Ormdſley, 
during the voyage, Juſtio v. Ballam, 3. 
*. Ld. Ray, 805g. z and that the 


Caſe 151. Anonymous. | 
The Court will THE PLAINTIFF recovered a verdict againſt the defendant in 
8 wt an action upon the caſe. | 


theweire faciar The defendant now moved by his counſel, that the plaintiff 

10. Mod. 3:0. ſhould file the venire facias and diſtringas, becauſe all writs which 

3. Com. Dig. are returnable in this court ought to be filed (a), otherwiſe a da- 

274 mage may enſue to the officers, and a wrong to the king, upon the 

| rfeitures of iſſues by the jurors, which are always eſtreated upon 
the coming in of the diffringas. 5 — 


The counſel inſiſted upon it, that it was the common law of 
this realm, and that it was the right of the ſubject, that all writs 
+ which iflue out of the king's courts ſhould be filed; that the panel 
of the venire facias is part of the record; and that an attaintcould 
not be brought againf the jury if theſe writs were not filed, becauſe 
non conſtat de perſons. 

*[ 246 ] * 'This matter was referred to ſome of the antient clerks of the 
court, and to ASTON, the Secondary, who reported, that the Court 

never ordered a plaintiff to file a venzre facias againſt his will. 


(a) See general rule Trinity Term what day and what hour the ſame was 
30. Geo. 3. that the cot brevins of filed, 3. Term Rep. 782. 
2. R. ſhall indotſe upon every writ on 


5 p Davies's 
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Davies's Caſe. __ Caſe 152 


12 againſt Davies and Powel for breaking the plain- The lord of a 
tiff 's cloſe, and chaſing and killing of row in his free war- 55 
ren. The DEFENDANT as to all the treſpaſs, but and kil- I ee | 
ling oß the fowl, pleaded not guilty ; and as to that he ſets forth, that ad farmers to 
the dean and chapter of Exeter were ſeiſed tn fee of the manor of take fowl in the 
Brampton, of which the faid warren was parcel, and that they and ren of ano- 
all thoſe whole eſtates they had, &c. had /iberty for themſelves, their icht ot ts 
tenants and farmers, to fowl in the ſaid warren; that the dean claimed by cuſ- 
and chapter did make a leaſe of parcel of the ſaid manor to the de- tow. 
fendants for one and twenty years, reſerving a rent, &c. and fo they Toft. 25% 
juſtify as tenants, &c. they did fowl in the faid warren,—The 5. go; 59%. 
plaintiff replied de injurid ſud proprid; upon which they were at 49g. 
iſſue; and there was a verdict for the defendants, ones, 296. 
Ma. PoLLEXFEN moved in arreſt of judgment, Becauſe it is an e 
unreaſonable preſcription for an intereſt in every tenant of the ma- Fug. 
nor to fowl in that warren: it has been ſo ruled for a common, - Med. 72. 
without ſaying for his cattle levant et couchant, for it muſt be for 2 35. 
a certain number (a). In this caſe the preſcription is not only in 2. Stra. 1224s 
the perſon of the lord, but for all his farmers and tenants, who can- 2. Peer, Wms. 


not preſcribe to have a free warren in aliens ſolo. 257. 
Salk. 335. 


E contra it was argued, That ſuch a ription might not be Cowp. 47+ 
upon 2 demurrer, but it is well bo} ge after a — (5). 
t is not an objection to ſay, that this preſcription is too large, for 
all tenants, as well freebelders as copybolders, to preſeribe in the ſoil 
of another, and fo there may not be enough for the lord himſelf; 
becauſe this is a profit 4 prendre in aliens ſolo, and for ſuch the te- 
nants of a manor may preſcribe by a que e/late excluſive of the 
lord (c). | 5 | 
And of that opinion was THE Cour; ſo the defendant had his 
Judgment. 
(a) 1. Roll. Abr. 299. Robinſon, 2, Term Rep, 758. ; Grim= 
(5) 3. Term Rep. 147. ftead v. Marlowe, 4. Term Rep. 917. 3 
(c) Poſt. 250, Yelv. 187. Cro. Worledge v. Manning, 1. H. Bl. Rep. 
Jae. 256, Bean v. Bloom, 2. Bl. Rep. 53. notis ; Steel v. Houghton, 1. H. Bl. 
926, 3. Wilf. 456. Weekley v. Rep. 51. 
Wildman, 1. Ld. Ray. 405. ; Selby v. 


*[ 247] 
Anonymous. Caſe 153. 
NOT A: An information was brought in this court for the The Court will 
throwing down of hedges and ditches, in which there were vot, n motion, 
ſeveral defendants, who pleaded ſpecially. 1 


manded by the clerks of the crown.—2. Inſt. 406. 3. Mod. 189. 226. 10. Mod, 263. 157. 
41. Mod. 80, 137. 12. Mod. 60g. 2. Stra. 74. 189. 226. 
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Caſe 154. 
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Tux CLERK OF THE CROWN OFFICE demanded, for his fees 
in this plea, thirtee n ſhillings and four-pence for every name ; 


Which came to ſeventeen pounds. 


By reaſon of the great charge the defendants did not plead, but 
| — 2 

Mx. PoLLEXFEN moved, that the plea might be received, and 
that it might be enquired what fees were due. 


THe Court would not try this upon @ motion, but adviſed ap 


indictment of extortion, if their clerk was guilty. 


The King again, The Inhabitants of Malden. 


GCHAW, Serjeant, moved to affirm an order made upon an ap- 
peal to the quarter ſeſſions of the peace for the county of Eſex. 


The caſe was, viz. 


Pain ſerved an a 


pprenticeſhip at Mal- 


den, where he married and had ſeveral children.” His wife died; 
he marned another woman, who had a term for years of an houſe 


, and left Mal. 


8. C. 1. Show, Jaſtices to Harig from which order they appeal; and by the 
order of ſeſſions they were declared to be inhabitants of Ma 


_ 285. gon Mx. PoLLExFENn now moved to quaſh it, becauſe it does not 


T2. 
$. Mod. 38. 


10. Mod. 14. 


261. 279. 293. 


392+ 430. 


„that he gave any formal notice in writing 
of Malden when he returned from Heybridge, 
to be ſettled there, and net at Malden ;. 


to the overſeers 
e, and therefore ought 
" being taxed to the 


12. Mod. 441. poor will not amount to notice; and he cited a {ſtronger caſe, 


Fitzg. 255- 


1. Stra. 51. 60. 


470. 579 
2. Stra. $53. 


3 


. — * 


which was thus: 


The churchwardens of Covent Garden — 


under their hands, that ſuch a perſon was an inhabitant within 


their 


but becauſe no note was left with them purſuant to 


the ſtatute (a), notwithſtanding ſuch certificate * he was held to 


be ho inhatitant within their pariſh, 


And of that opinion was ALL THE Count (b). 


(a) 1. Fac. 2. c. 17. 

(6) In Rex v. Payne, 1. Show. 12. 
which appears to be the ſame caſe with 
the preſent, the Court held, that the 
being rated to and paying the poor rates 
was equivalent to notice, and therefore 
that the pauper gained a ſettlement in 
Malden, although no actual notice was 
given purſuant to the 1. Fac. 2. c. 17, 
And with this report agrees S. C. Carth. 
28. The ſtatute of 3. Hill, & Mary, 
c. 11. however, ſeems to have removed 
all doubt upon this point; for aſter 
declaring, that the forty days rei dence 


ſhall be reckoned from the publication 
of the notice in writing, it expreſsly 

„ © that any perſon who ſhall 
4% be charged with and pay his ſhare 
© towards the public taxes, ſhall gain 2 
<4 ſettlement, though no ſuch notice in 
« writing be delivered and publiſhed.” 
And fince the paffing of this act it has 
been held, that no circumſtances of 
refidence, however firong, will amount 
to a confiruftive notice. See Mr, Conſt's 
edition of Bott's Poor Laws, vol. i. 
124 to 126. and 219 to 227. 


Anonymous 


Michaelmas Term, 4. Jac. 2. In B. R. 


Anonymous. | Cale 155. 


RN EFLEVIN: Three perſons made cognizance as bailiffs to In replevin, if 

A. and fo 8 taking of the cattle damage fraſant in be defendants, 
his ground. The plaintiff rephed, that the cattle were taken in 2s bailiffs, 1 
his ground, and traverſes the taking in the place mentioned in a es 
the cognizance. There was judgment for the defendant. Upon of them is an 


which a writ of error was brought. infant, yet it 
X cannot 


de 
The error aſſigned was, That one of the bailiffs was an infant, figned for 
and made cognizance by attorney, when he ought to do it by e for 


af- 
* 
—2 
guardian. W 

Ms. PoLLExFEn. This might be pleaded in abatement, but ſue « autre 

it is not error; for an infant adminiſtrator may bring an action of oe. . 
debt by attorney, becauſe he ſues in the right of another, and ſo 1. Roll. Ahr. 
his infancy ſhall be no impediment to him. The bailiff in this 23% 
caſe is as much a plaintiff as the adminiſtrator in the other, for he Co. ne 
makes rr in the right of another; and in ſuch caſe, if 569. 
two are of age and one is not, they who are of age may make an Cro. Jac. 44. 
attorney for him who is not. So if there are two executors, one 7: 2 702. 
of them of and the other not, one may make an attorney for x; Mod 700 
the other (a) There is no difference between executors and 2, $aund, a 
infants in this caſe ; for executors recover in the right of the teſ- 5. Mod. 209. 
tator, and the bailiffs in the right of him who has the inheritance. 3. Bac. Abr. 
Beſides, the avowants are in the nature of plaintiffs ; and where- 41. _ 
dy plaintiff recoyers, the defendant ſhall not aflign infancy for Stn. 0. 


Adjournatur (6b). 


(-) r. Mod. 296. 2. Saund. 212, 28 bailiffs, and one of them be an infant, 
(5) This ſeems to be the caſe of Coan it cannot be affigned for error that the 
v. Bowles, 1. Show. 165. where it is infant appeared by attorney. 8. C. 
determined, that in replevin, if the de- 4. Mod. 7. 8. C. Salk, 93. 203. 

ſendants appear by attorney and avow 8. C. Carth. 122. 179 
*[ 249] 


Capel againft Saltonſtal. Caſe x56. 


JNDEBITATUS  ASSUMPSIT in the common pleas; in it ſeveral plan- 
which action there were four plaintiffs ; one of them died before tiffs bring an 
judgment, the others recover ; and now the defendant brought a 1 


tatus 4 


writ of error in this court to reverſe that judgment. — — 

The queſtion was, Whether the action was abated by the death ai >eiore Judg- 

of this perſon? | —— 
ed, 


* Thoſe who argued for the plaintiffi in the action held, that 
the debt will ſurvive, 410 ſo wh the action, for it is not altered Conn 
2. Lev. 82. 1. Vent. 235. Ray. 463. 2. Bulſt. 262. Cro. Jac, 19, Cro. Car. 509g. 
2. Mod, r15. 8. Mod. 118. 11. Mod. 136, Prec. Chan. 13. 197. 1- Com. Dig. 55+ 
1. Bac. Abr. 8. 4. Bap. Abr. 47, 1. Will, 38. 3. Peer, Wms. 195. 2. Stra. 1063. 
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Michaelmas Term, 4. Jac. 2. In B. R. 
by the death of the party; for where damages only are to be re- 


C 


2 covered in an action well commenced by ſeveral plaintiffs, and 
SaLToxsTAl. rt of that action is determined by the act of God or by the law 
and the like action remains for the reſidue, the writ ſhall net 
2 . 22 abate, As in cjecment, if the term ſhould expire pending the ſuit, 
Mod». the plaintiff ſhall go on to recover damages (4); for though the 
30. Nod. 1 1 8 _—_ 
Fitzg. 33. action is at end gusad the fon, yet it continues for the da- 
Com. 237. 327- after the term ended. So if the leſſor bring waſte againſt 
Sa. 1273 (5) tenant pur auter vie, and pending the writ ceflut que vie die, 
tte writ ſhall not abate, becauſe no other perſon — be ſued for 
22. Med. 201. but the ſurvivor (e). So where trover was brought b 
two, and after the verdict one of them died, the judgment ſhall 
not be arreſted, becauſe the action ſurvives to the other (d). 
2. 1d. Ray. Mx. PoLLExFEN, contra, admitted the law to be, that 


25%. 381. 65. here two jointenants are defendants, the death of one would not 
abate the writ, becauſe the action is joint and ſeveral againſt them. 
But in all caſes where two or more are to recover a perſonal 
thing, there the death or releaſe of one ſhall abate the action as to 


the reſt; h it is otherwiſe when they are defendants, and are 
to pars, emſelves of a perſonalty : and therefore in an an- 
dita guerela by two, the death of one ſhall not abate the writ, be- 


cauſe it is in diſcharge (e). Now in this caſe judgment muſt be 

entered for a dead man, which cannot be, for it is not conſiſtent 

yo. Mod. 251. with reaſon. The caſe of Medgetosd v. Bayley is expreſs in it, 
which was this: Trover was brought by ſix, and judgment for them; 

one of them died; the judgment could not be entered. It is true, 

where ſo many are defendants and one dies, the aclion is not abated; 

but then it muſt be ſuggeſted on the roll. 


See Hambly v. CURIA. Actions grounded upon torts will ſurvive, but thoſe 
Trott, Coup. upon contracts will not. IAA | 
373 10 377- a 


The judgment was reverſed (f. 


(a) See Gallaway ». Herbert, two Terms. — But by 8. & 9. Vll. ; 


T. Com. Dig. 57. 
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Term Rep. 680. z Syburn v. Slade, 
Term Rep. 632. 

(5) Co, Lit. 285, Cro. Eliz. 144+ 
Sail, 28, Run. on Ejed. 130, 
(e) 5. Co. 75. 

(A) 2. Bulſt. 262. Co. Lit. 198. 
Cowp. I72» © 

(e) Ruddock's Caſe, 6. Co. 25. 


Ab .$. 4. Bac. Abr. 42. 

' (F) By 17. Car. 2. c. 8. the death 
of either of the parties between verdict᷑ 
and judgment ſhall nat be alledged for 


error, fo as judgment be entered within 


c. 11. . 7. If there be two or more 
bc plaintiffs or defendants, and one or 


more of them ſhould die, if the cauſe 


« of ſuch action hall ſurvive to the 
« ſurviving plaintiff or plaintiffs, or 
«© againſt the ſurviving defendant or 
« defendants, the writ or adiion ſhall 
© not be thereby abated; but ſuch death 
© being ſuggeſted on the record, the 
«© action ſhall proceed at the ſuit of ihe 
« furviving plaintiff or plaiatiffs againſt 
« the ſurviving de ſendant or defendants.” 
See Middleton v. Croſis, Annally's Rep. 
395˙ 
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* Fiſher againft Wren. f Caſe 157. 


HE PLAINTIFF brought an action of treſpaſs on the caſe, and Quere, If « 

declared that he was ſeiſed of an ancient meſſuage, and of a preſcription that 
meadow, and an acre of land parcel of the demeſnes of the manor 2 
of Crefthwait ; and ſets forth a cu/tom to grant the ſame by cogy bend wo 
of court roll; and that there are ſeveral freehold tenements parcel the copyholders, 
of the ſaid manor, and likewiſe ſeveral cuſtomary tenements par- accordingto the 
cel alſo thereof, grantable at the will of the lord; and that all the e of the ſaid 
freeholders, &c. time out of mind, &c. together with the copy- , dare en- 
hclders according to the cuſtom of the. ſaid manor have enjoyed ſeparste paſiu- 
folam et ſeparalem paſturam of the ground called Garths, parcel rage in a certaid 
of the ſaid manor, for their cattle levant et couchant, &c. and had ground parcelof 
liberty to cut the willows growing there for the mending of their de manor, be 
houſes ; and the defendant put ſome cattle into the faid ground — 
called Garths, which did eat the willows, by reaſon whereof the | py 
plaintiff could have no benefit of them, &c. Upon not guilty Ponent. 13. 


pleaded, there was a verdict for the plaintiff. , 1. Mod. 74. 
PEMBERTON, Serjeant, now moved in arreſt of judgment; and % __ 158. 
took theſe exceptions. 228. 300. 


Fins r, As to the manner of the preſcription, which the plaintiff * . 35. 
had laid to be in the freeholders, and then alledged a cſtom for the 33. 253. 
copyholders, Ic. and ſo made a = title in both, which cannot 2» Ld. Ray. 
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be done in the fame declaration, becauſe a preſcription is always 
alledged to be in a perſon, anda cuſfom muſt be limited to a place, 
and therefore an entire thing cannot be claimed both by 4 pre. 
ſeription and cuſtom, becauſe the grant to the freeholders and this 
uſage amongſt the copyholders could not begin together (a). 


SECONDLY, As to the cuſtom, it is not good, as pleaded, to ex. 
clude the lord; for it can never have a good commencement, be. 
cauſe copyholders have common in the lord's ſoil only by per- 
miſſion to improve their eſtates, which common being ſpared by 
the lord and uſed by the tenant becomes a cuſtom ; but no u 
amongſt the tenants, or permiſhon of the lord, can wholly 
diveſt him of his ſoil, and veſt an intereſt in them who in the be- 
ginning were only his tenants at will (5), 

* THIRDLY, The exception on which he chiefly relied 
was, iz. that this is a profit q prendre in aliens ſole, to 
which all the tenants of the manor are entitled, and that makes 
them tenants in common; and therefore in this action, where da- 

are to be recovered, they ought all to join, It is true, in 
real actions tenants in common always ſever, but in treſpaſſes 
guare clauſum fregit, and in perſonal actions, they always join (c); 
and the reaſon is plain, becauſe in thoſe actions though their eſs 
tates are ſeveral, yet the es ſurvive to all, and it would be 
unreaſonable to bring ſeveral tions for one ſingle trefpaſs. 


E contra it was argued, That it cannot be denied, but that there 
may be a cuſtom or preſcription to have ſolam et ſeparalem paſturam, 
But whether both preſcription and cuſtom can be joined together, is 
the doubt now before the Court; and as to that he held it was well 
enough pleaded, for where there is an unuſual right, there muſt be 
the like remedy. to recover that right; it was thus pleaded in 
North's Gaje (d). | 

But admitting it not to be well pleaded, it is then but a double 
plea, to which the plaintiff ought to have demurred (e); and this 


may ſerve for an anſwer to the firſt exceptions, 


Then as to the laſt objection, that it is a profit 4 prendre in alien 
for which all the tenants ought to join; it is true, a common 

is no more than a profit à prendre, Sc. yet one commoner may 
bring an action againſt his fellow: bendes, in this caſe they are 


© not. tenants in common, for every man is ſeiſed ſeycrally of his 
freehold. : a 


a 
— = 


15 (a) Vaugh. 215. Carter, 200. 678; z but by . ©. 16. f. 6. any 


1. Saund. 281. deſendant or tenant in any action or ſoit, 
(6) 2. Saund. 325. or any plaintiff in replevin in any court 
(e) Co. Lit. 197, 98. Goldſb. 347. of record, may, with lave of the Court, 
(dz. Saund. 347. 351. 1. Vent, plead as many ſeveral matters as he ſhall 
3. think n-ceffary for his deſence. See 
(% 2+ Roll. Rep. 306, Lutw. 4. 2. Buir. 754+ 4, Term Rep. 701. 

Poph, 113. 1. Lev. 76, Salk, 219. 

| Ayres 


— 


Michaelmas Term, 4. Jac. 2. In C. B. 


. Ayres again Huntington. - Caſe 158. 


A SEIRE FACIAS was brought upon a recognizance of a thou- Amendment of 
ſand pounds to ſhew cauſe why the plaintiff ſhould not have be word ce. 


execution de praedidtis mille libris recognitis juxta formam recupe- css, for re: 


rationis; where it ſhould have been recognitionis pred. — 
And upon a demurrer it was held, that the words cc juxta for- Ante, 235. 
« mam recuperationis were ſurpluſage. 88 
The record was amended ; and a rule that the defendant ſhould 1. Barnes, 6- 
plead over. | 8. Mod. 317%». 
10, Mod. 112, 
273. 306. 11. Mod, 139. Cowp. 407. 425. 84:1. Dovgl, 115. 1. Term Rep. 782. 
1 *[ 252 ] 
* Mather and Others againſt Mills. Caſe 159. 


* DEFENDANTentered into a bond © to acquit, diſcharge, and To debt on bond 
« fave harmleſs” a pariſh from a baſtard child. Debt was — hi os 
brought upon this bond; and, upon non damnificatus generally *, rge, 
hs.) the plaintiff demurred. 4 5 
TREMAINE held the demurrer to be good; for if the condition — 


had been only “ to fave harmleſs, &c.” then the plea had been demnifcarus 

; but it is likewiſe © to acquit and diſcharge, &c.” and in generally.” 
ſuch caſe non dammificatus generally is no good plea, becauſe he , co. 3. 
ſhould have ſh how he did acquit and diſcharge the pariſh, Keitw. $0. 


and not anſwer the damnification only. 8 Leon 70 
E CONTRA it was argued, That if the defendant had pleaded © es. . 


that he kept harmleſs and diſcharged the pariſh,ſuch plea had not been 318. 349. 

, unleſs he had ſhewed how, &c. becauſe it is in the affirma- 10. Mod. 225. 
tive (a); but here it is in the negative, viz. that the pariſh was 334 2 
not damnified, and they ſhould have ſhewed a breach; for though Oy Mod. wr 
in ſtrictneſs this plea not anſwer the condition of the bond, 413. 
yet it does not appear upon the whole record, that the plaintiff Gilb. E. R. 
was damnified; and if fo, then he has no cauſe of action. 253- 


1. Stra. 231. 
Judgment for the defendant. 22 ons 
1. Ld. Ray, 
10%, 124. 597. 664. 2. Ld. Ray. 968. 1140. 14:6. 2, Will, 5.126, 5. Com. Dig. Pleader® 
(2 W 33. ). 4. Bac. Abr. 94. Cowp. 47+ 
() Codner v. Dalby, Cro. Jac. 363. 2. Co. 4. 2. Saund. $3, See 
5 Mod. 244. I. Bac. Abr. 548. 
| v 


Memorandum. Caſe 160. 


AF TER the cloſe of the Term in this Vacation KING JAMES James the Se- 
privately departed from Whitehall, and was ſtopped in Kent, cond leaves the 
and came back to Whitehall ; but in two or three days after he kingdom. 


returned to Rgchefler, and then departed ſecretly beyond fea. Skin. 271. 
8 2 | TRINITY 
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TRINITY TERM, 
The Firſt of William and Mary, 
1 N 
The King and Queen's Bench. 


Kinc's Bzuen. Common PLEAS. 
ir John Holt, Kar. Chief Juftice. Sir HenryPollexfen, Tur. Chief Fufticts 
Sir William Dolben, Nur. . Sir Thomas Powell, Lr. 
Sir Will. Gregory, 6. Jaticer. Sir — Juicer. 
Sir Giles Eyre, Kat. Sir Peyton Ventris, Lor, 


ExcutQuaR, 
Sir Edward Atkins, Kat. Chief Baron. 
Sir Edward Nevil, Ae. | 
Sir Nicholas Lechmere, Kat. þ Barons. 
Sir John Tarton, Ar. 


— Kar. Attorney General. 
Joh Somers, BY. Sabciter Geared. 


— —_—_— — — 
— 12531 
| * Memorandum, Caſe 161. 
Tee on the 4th day of November laſt paſt, THE PRINCE 
or ORANGE landed here with an army, and by reaſon of 
the abdication of the government hy KING James, and 
the poſture of affairs, there was no Hilary Term kept. 


Kellow againſt Rowden. | Cale 163 
Trinity Term, 1. Will. & Mary, Roll 396 


EBT Walter Kellub executor of Edward Kellbw, againf | Where 
D : _ 


; | 1 expectant 
an eſtate tail, and that being ſpent it deſcends upon a collateral heir, he muſt be nt 0 ins the 
who was laſt actually ſeiſed of the fee, without naming the intermediate remaindery.—5S, C. 3. Lev, 286. 
8. C. Carth. 326, 8. C. 3. Salk. 178. 8. C. 1, Show. 244. S. C. Holt, 71. 336. Ante, 152. 
Cro. Car, 151. Bendl. 205, Dyer, 344. 1. Salk. 355. 5. Com. Dig. ** Pleader”” (2 E .). 
1. Vern. 180, 3. Vern, 38. 536. 1. Pee Wins, 176, 2. Powel on Contracts, 207, 
3. Bac. Abr. 29. 33- f. Term Rep. 438. 5 | 
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Hob. 48, Co, Lit, 374+ 1. Salk. 242. 


Trinity Term, 1. William & Mary, In B. R. 


The caſe was thus: Job Rotuden had iſſue two ſons, John and 
Richard. Fobn the father being ſeiſed in fee of lands, &c. made 
a ſettlement to the uſe of himſelf for life; the remainder to Jobn 
his eldeſt ſon in tail male; the remainder to his own right heirs, 
The father died; the reverſion deſcended to John the ſon; who 
alſo died, leaving iſſue Fabn his fon, who died without ifſue; ſo 


* [ 254 ] that the eſtate tail was ſpent. Richard the ſecond fon of John 


the elder entered. And an action of debt was brought againſt him, 
as ſon and heir of John the father, upon a bond of one hundred 
and twenty pounds entered into by his father; and this action was 
brought againft him without naming the intermediate heirs, viz, 
his brother and nephew. 

The deferidant pleaded, guid ipſe, He debits pred. ut filius et bæ- 


res præd. JOHANNIS 'ROWDEN patris ſut, virtute ſcripti obliga- 


torii pred. onerari non debet, quia, PROTESTANDO guod ſcriptum 
obligatorium pred. non eff factum pred. JoHannis Roworx, 
pro placito idem R1iCHARDUS dicit, quid ipſe non habet aliquas ter- 
ras feu tenementa per diſcenſum bereditarium de pred. JoH AnNs 
Rowokx patre ſua in feado ſimplici, nec habuit die exhibitionis bil- 
le pred. — nec unguam poſtea ; et hoc paratus eft veri- 
ficare; unde petit judicium ft ipſe, ut filius et hares pred. Jon annis 
Rowpen patris ſui, wirtute ſeripti pred. anerari debeat, &c, 
The plaintiff replied, that the defendant die exhibitionts billæ 
pred. habuit diverſas terras et tenementa per diſcenſum heredita- 
rium d pred. JOHANNE ROWDEN patre ſuo in feodo ſimplici, &c, 


Upon this pleading they were at iſſue at the affizes in Wiltbire. 


Tx Jury founda ſpecial verdict, viz. that Jahn Rawden, the 
father of Richard (now the defendant), was ſeiſed in fee of a meſ- 
ſuage and ny acres of land in Bramſhano in the faid county, 
and, being ſo ſeiſed, had iſſue John Rowden his eldeſt ſon, and the 
defendant Richard; that on the 22d of January 18. Car. 1. John 
the elder did ſettle the premiſes upon himſelf for life, remainder 
ut ſupra, c.; that after the death of the father John his eldeſt 
ſon entered and was poſſeſſed in fee tail, and was likewiſe entitled 
tothe reverſion in fee, and died in the 14th of King Charles 
the Second; that the lands did deſcend 22 his only ſon, 
who died 35th Car. 2. without iſſue, whereupon the lands de- 
ſcended to the defendant as heir of the laſt mentioned John, who 
entered before this action brought, and was ſeiſed in fee, &c. But 
whether upon the whole matter the defendant” has any lands by 


_ deſcent from Jahn Rowden in fee ſimple, the jury do not know, 
=.” — 


The Counſel on both ſides agreed that this land was charge- 


able with the debt (a); but the queſtion was, Whether the iſſue was 


| () Poſt. 257. 3. Lev. 286. 1. Show, Stra. n 2. Wilſ. 49. 3 ard 
'Carth. 127. 1. Roll. Abr. 269. 3. Hill. & Mary, c. 14. | 


found 


Trinity Term, 1. William Mary, In B. R. 


found for the defendant, in regard the plaintiff did not name the R. 

intermediate heirs? 122 
It was that the defendantought to be ſued as immediate 

heir to his r, and not to his nephew, for whoever claims by 

deſcent muſt claim from him who was laſt actually ſeiſed of the 

freehold and inberitance ; this is the expreſs doctrine of my Lord 

* Coke in his Firft Inflitute (a); and if ſo, the defendant muſt be ® [ 255] 

ed as he claims. Sciſin is a material thing in our law, for | 

if I am to make a title in a real action, I muſt lay an actual ſeiſin 

in every man; it is ſo in FORMEDONS in deſcender and remainder, 

in both which are to run through the pedigree (5). But 10. Mod, 362. 

none can be filius et heres but to him who was laſt actually ſeiſed 367. - 

of the fee-ſumple (c); and therefore the brother being tenant in 17,1489” 

tail, and his ſon the iſſue in tail, in this caſe they were never ſeiſed 3. Sita. 1012. 

of the fee, for that was expectant upon the eſtate tail, which being / 

ſpent, then John the father was laſt ſeiſed thereof, and ſo his ſon 

is juſtly and rightly ſued as ſon and heir. In ſome caſes the per- 

ſons are to be named, not by way of à title, but as @ pedigree; as 

where there was tenant for life, the rſion in fee to anidiot, and an 

uncle who was right heir to the idiot Rvied a fine, and died living 

the idiot, leaving iſſue a ſon named Jobn, who had iſſue William, 

who entered 5. queſtion was, Whether the iſſue of the uncle 

ſhall be barred by this fine? It was the opinion of two Judges (4), 

that they were not barred, becauſe the uncle died in the life - time 

of the idiot, and nothing attached in him; and becauſe the iſſue 

claim in a collateral line, and do not name the father by wayof title, 

but by way of _ pedigree : but Joxss, Fu/tice, has trul 

reported the caſe (e), was of opinion, that the iſſue of the 

were barred, becauſe the ſon muſt make his conveyance from the 

father by way of title. The jury have found that the reverſion 

did deſcend to the defendant, as heir to the laſt John; it is true, 

it deſcends as a reverſion, but that ſhall not charge him as heir to 

the nephew (F), for the other was ſeiſed of the eſtate tail, which 

is now ſpent, and the laſt who was ſeiſed of the fee was the fa- 

ther, ſo the defendant muſt be charged as his heir. It is like- 

wiſe true, that where there is an actual ſeiſin, you muſt charge 

all, but in this eaſe there was nothing but a reverſion. 


T REMAINE, Serjeant, for the defendant. In this caſe the plain- 

tiff ſhould have made a ſpecial d ion, for the eſtate tail and 

the reverſion. in fee are diſtinct and ſeparate eſtates. Jeb the [2561 
nephew might have ſold the reverſion and kept the eſtate tail; if 

he had acknowledged a ſtatute or judgment, it might have been 

(a) Co. Lit. 17. Cro. Car. 524. March, 94. See alſo 


(5) Year Book 8. Edw. 3. pl. 13. Cruiſe on Fines, 1 
Brook's Abr. „ Ahe, 6, an % 


Brev. 2132. f, | (f) —_ Caſe, Cro, Car. 151. 
r Bee alſo Bull. N. P. 176. 300, 2. Black, 
In the caſe of Edwards v. Rogers, Rep. 1090. | | 


84 extended 


Trinity Term, 1. William & Mary, In B. R. 


Kzrtow extended; and, if fo, then he had ſuch a ſeiſin that he ought to have 
—_— beennamed. If a man become bound in a bond and die;; and debt is 
| 8 inſt the heir; it is not common to ſay that he had no- 
thing —— but only a reverſion expectant upon an eſtate 
tail (a). In hecaſe — Ter), corn wa htin 
the common pleas againſt Fudith, daughter and heir of 
| _ Rudge; the pleaded © riens per deſcent ;” iſſue was tried before 
&* Sin Francis NorTH, Chief Fuftice; and it appearing upon 
evidence that Robert had a ſon named Robert, who died without 
iſſue, a caſe was made of it, and judgment was given for the de- 
fendant; the plaintiff took out a new original, and then the land 
was ſold, ſo the plaintiff loſt his debt. 
0 N Ajeurnatur. 
* Aſterwards in Hilary Term the ſecond of Williom and Mary, 
judgment was given for the plaintiff, by the opinion of Tyre: 
JosT1cCEs againſt 5 ies, who argued that the defendant 
cannot be charged heir to his father: it is true, the 
2 in his hand 


and he may be charged by a ſpecial de- 
claration (c). In ix cſi ae e ſha a reverſion 
in fee, which they mi 


charged either by ſtatute, ju 

ment, or n — ̃ that 7 a writ fright 
had been brought againſt them, they might have joined THE miss 
upon the mere right, which proves the In] and though it 
was expectant on an eſtate tail, yet defendant claiming the 
_ reverſion as heir, ought to make — ſo to him who made the 
gift (4). The perſon who brings a FoRMEDON in deſcender muſt 
name ev one to whom any right did deſcend, otherwiſe the 

writ will (e). A man who is ſued as heir, or who entitles 
himſelf as ſuch, muſt ſhew how heir. The caſe of Duke v 


| | Sprin (79 is much r than this; for there debt was brought 
ter, ir of B. ſhe pleaded rims — deſcent, 
; ue the de- 


and 875 found that tB. died ſeiſed in ws leaving i 

fendant Ind his wife then with child, who was afterwards delivered 
of a ſon, whodied within an hour; and it was adjudged againſt the 
plaintiff, becauſe he declared againſt the defendant as daughter 


*[ 2 Wed, who was a ed, the 
57 brother, who was laſt ſeiſed. 


But THE OTHER THREE JUDGEs were of a contrary opinion. 
dee ion is not, Whether the defendant is liable to this debt? 
hetherhe is properly charged as heir to his father ? or, Whe- 
racks ſhould have been c as heir to his nephew, who was laſt 
ſeiſed? It muſt be admitted, that if the lands had deſcended to the 
brother and nephew of the defendant in fee, that then they ought 
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Trinity Term, 1. William & Mary, In B. R. 


to have been named; but they had only a reverſion in fee 

upon an eſtate tail, which was uncertain, and therefore of little 
value: now, though John the father and ſon had this reverſion in 
them, yet the eſtate tail was known only to thoſe who were par- 
ties to the ſettlement. It is not the reverſion in fee, but the poſ- 
ſefion which makes the party inheritable ; and therefore where lands 
were given to huſband and wife in tail, the remainder to the right 
heirs of the huſband ; then they had a ſon, and the wife died, and 
the huſband had a ſon by a ſecond venter, and died; the eldeſt ſon 
entered and died without iſſue, and his uncle claimed the land 
againſt the ſecond ſon, but was barred, becauſe he had not the re- 
mainder in fee in poſſeſſion; and yet he might have ſold or forfeited 
it (a). But here the reverſion in fee is now come into poſſeſſion, 
and the defendant has the land as heir to his father; it is aſſets 
only in him (5), and was not fo either in his brother or nephew, 
„ r nga becauſe a reverſion expec- 
tant upon an eſtate tail is not aſſets. 


Judgment was given for the plaintiff, 
(as) Bro. Abr. ** Deſcent,” pl. 30. 319. 719. 9. Mod. 176. 10. Mod. 
37. Aſſize, pl. 4. 18. 334. 487. 11. Mod, 5. 1. Peer. 


(5) Prec. Chan. 39. 127. 136. 232. Wms. 34 2. Peer. Wms. 364. 
1. Vern. 93. 188. 234 282. 348. 419. 3. Peer. Wms. 9. 166. 217. 347. 401. 
429. 471+ 2. Vern. 52. 62, 106. 243. 1. Stra. 665, 2. Stra. 1028. 1270. 
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Sir George Treby, Kut. Attorney General. 
John Somers, E/q. Solicitor General. f 


| | *[ſ 258 ] 
* Young againſt The Inhabitants of Totnam. Caſe 163. 


NAcrion was brought againſt the hundred for a robbery, Adeclarationon 
Ae epi Alff declared, thathe was robbed ofa ths faxes of 


TG Milt GATE, in ſuch a pariſh. , _—_ 8 

. . — 
Tazualxz, Serjeant, now moved in arreſt of judgment; and 72 enemy 
exceptions taken were theſe : | mo — . 
FriesT, That it does not appear that the pariſh mentioned in the — — 
declaration was in the hundred. | . —— on 
» Or 

SECONDLY, Neither does it appear that the robbery was Com» in the day-time. 
mitted in the highway. 4 C. 1. Show. 


TI pT, The plaintiff has not alledged that it was done in 873 n. 
the day-time ; for it it were not, the hundred is not liable by law, — 


But theſe exceptions were all diſallowed, becauſe it being after 3 26. 

a verdict (a), the Court will ſuppoſe that there was evidence given , Iv. 320. 
of theſe matters at the trial; ſo the plaintiff had his judgment. — 

1. Mod. 221. 11. Mod. 8. 12. Mod. 242. Compns, 327. 345. 4 478.” 1. Stra. 406. 
2. Stra. 1011. 1170. 124% 1. Peer. WMS. 42. 487. 3. * | Pleader”” (a 8 ;.). 
balk, 614. 3+ Salk. 184. 2. Ld, Ray. 826. 3. Bac. Abr. 68. 


2] Ante * . 
0 162. 10. Mod. 300. Feelefton | 


Michaelmas Term, 1. William & Mary, In B. R. 


Caſe 164 Eggleſton and Another againſt Speke alias Petit. 
Trinity Term, 1. Will. & Mary. Rell 2494 


Theanfwer of « III was a trial at THE BAR, by a Wilthbire jury, in an cjeQ. 
guardian 10a bill ment brought by the plaintiffs as heirs at law to Ann Speke, 
bind bis card Who died ſeiſed in fee of the lands in queſtion, = 7 
Tannot bereadin U - : i i 
: : pon not guilty pleaded, this queſtion aroſeat the trial, Whether 
CE law u theanſwer of a guardian in chancery ſhall be read as evidence in this 
| conclude theia- court to conclude the infant? there being “ ſome opinions that it 
fant, ought to be read; and the defendant's counſel inſiſting on the con- 
* [ 259 J. | 228 


8. C. x. Show. ebe Juſbice, i Judge, N ſent to the 
89. court of common ple to opinions; 
5. O. Carth. 79. who returning made this report, « That the Judges of that court 
en. „s « were all of opinion, that ſuch anſwer” ought not to bs read 2s 
Li neu: evidence, for it was only to bring the infant into court, and to 
Prec. Ch. 229. © make him a party.” . 92 

Abr. Eq. 281. | 

1. Peer, Was, 344+ 3. Bac. Abr. 148. 3. Bro. Caf. Parl. 2. 


Inquiftionsand THe the plaintiffs proceeded to prove their title as heirs at 

heralds books Jaw, vi. by ſeveral inquiſitions which were brought into court, and 
of IR 

$- Term Rep, 709. 4. Term Rep. 514. 


A will diſpyjng The defendant's title likewiſe was thus proved, viz. That the 
of INE Lady Speke being ſeiſed in fee, &c. did by will, dated in March 
3 1682, deviſe the lands to John Petit for lite, remainder to the de- 
a revocation of fendant and his heirs for ever; that the Lady Speke died ſo ſeiſed; 
a former will that John Speke the tenant for life, and father to the defendant, was 
withiathewards alſo dead, &c. This will was proved by ſeveral witneſſes, one of 
. 097-2-6-3- whom likewiſe depoſed that my Lady Speke made two other wilk 
© tiogdeclacing ſubſequent to this now produced; and a miniſter proved that the 
* the ſame,” burnt a will in the month of December, which was in the 
unleſs the ate 168 5. Then the plaintiffs produced another will made by her at 
tation be in u Chr;/tmas 1685, atteſted by three witneſſes, but not in the preſence 
Eee, d. of my lady ; ſo chat though it might not be a good will to diſpoſe 
though it ex- the eltate, yet the Counſel inſiſted that it was a good revocation 
prefsly revokes of the other, for it is a writing ſufficient for that purpoſe, within 
all former wills. the ſixth paragraph of the ſtatute 29. Car. 2. c. 3. of Frauds, which 
Ante, 218. enacts, © THAT all deviſes of lands ſhall be in writing, and ſigned 
2. Vern. 742. © by the party ſo deviſing the ſame, or by ſome other perſon in his 
E. Caf. 136. 4 preſence, and by his expreſs direction, and ſhall be atteſted and 
4 —_ « ſubſcribed, in the preſence of the ſaid deviſor, by three or four 
— 1 « credible witneſſes, or elſe ſhall be utterly void and of none 
2 At. 276. & effect. Ax pp THAT no deviſe in writing of lands, tenements, 
x. Eq. Ca. Abr. 


40%, 3. Ch. Rep. $3. Powel on Dev, 632, 648. 1. Bl. Rep. 347. 4. "Burr, 2515 
2. Peer. Wms. 344-3 and ſec the caſc of Alis v. Smith, F. Veacy's Rep. 11. 


« & 
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u or hereditaments, nor any clauſe thereof, ſhall be revocable Ecerreron | 

« gtherwiſe than by ſome other will or codicil in writing, or other ax» Axoraz 

« writing declaring the ſame, or by burning, cancelling, tearing, — 

« or obliterating the ſame, by the teſtator himſelf, or in his pre- 2 

« ſence, and by his direction and conſent; but all deviſes and be- | 

« queſts of lands ſhall remain and continue in force until the ſame 

« be burned, torn, cancelled, or obliterated. by the teſtator or his 

directions, in manner aforeſaid ; or unleſs the fame be altered by 

« ſome other will or codicil in writing, or other writing of the 

« deviſor, ſigned in the-preſence of or four witneſſes de- 

à claring the ſame,” The caſe of Sir George Sheers (a) was now 

mentioned, whoſe will was carried out of the chamber where he 

then was into a lobby, and ſigned there by the witneſſes ; but ons 

of them ſwore that there was a window out of that room to hig 

chamber, _— which the teſtator might ſee the witneſſes as 

he lay in his ; , 0 

Tux JURY, upon this evidence, found this ſpecial verdict, viz. A will of landy 
hat Ann Speke * ſeiſed in fee, &c. did, ky 12th day of —— 

March 1682, make her will, and deviſed the lands to Jahn Petit man - 

for life, and afterwards to George his ſon, and to his heirs for ever, fence of threw 

upon condition that he take upon him the name of Speke ; that witnefes, but 

the 25th of ny Io 5⁵ _ cauſed wang 1 writing to be 2 . — by 

made, purporting to er will, which was ſigned, ſealed, and in thepre- 
ſhed by = in the preſence of three witneſſes, in the cham- — CE 

where ſhe then was, and where ſhe continued whilſt the wit= _ ? 

neſſes ſubſcribed their names in the hall, but that ſhe could not fee * ( 2601 

them ſo ſubſcribing (5). * They find that the leſſors of the plain- 5. C. 1. Show. 

tiff a re heirs at law, and that they did enter, &c. ORE: 

C. 


This matter was argued in Eafter Term following. | $:C:Comd.x ;6. 
The queſtion was, Whether this writi purporti 2 will Ante, 2r$. 
vhs n rin of the former or not? — 3 1 


itſelf, but only quoad the lands therein deviſed; it has its operation + Nur. 2512. 
as to all other purpoſes. It muſt therefore be a revocation of the 
former; and this is agreeable to the reſolution of the Judges in for- 
mer times; for there being nothing in the ſtatute of Wills, 32. Hen. 
8. c. 1. which directs what ſhall be a revocation, the Judges in 
Trevilian's Caſe (c) did declare that it might be by. word of mouth, 
or by the very intention of the teſtator to alter any thing in the Sede 
will, for before the lato ſtatute very few words did amount to a 
revocation. If lands are deviſed and afterwards a feoffment is made 
of the ſame, but for want of livery and ſeiſin it is defeftive, yet 
this is a revocation of the will, though the feoffment is void (d). 
(a) Carth, 87. 2. Salk. 688. Onyons v. Tyrer, 2. Peer. Wms. 343. 5 
(5) See Machil v. Temple, 2. Show, Caſſon v. Wade, 1. Brown C. C. 99. 
233, z Broderick v. Broderick, 1. Peer. (c) Dyer, 143. | 
Was. 239. z. Longford v. Eyre, 1. Will. (4) Moor, 429. 1. Roll, Abr. 614. 
740. ; Carter v. Price, Dougl. 241. to 61%, 5 | 


Hands v. James, Comyns Rep. 537. j The 
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Beorrzrrow The Counſel or the other fide: argued, that this will was not 
Axor void by any clauſe in the ſtatute of Frauds, for if this is a revocation 
2% within that ſtatute, then this ſecond writing purporting- a will, 
rent x, muſt be a good will; for if it is\nots good will, then it is not a 
| — — law. No man will affirm that the 
writing is a good will; therefore the firſt, being a deviſe of 

land, cannot be revoked but by a will of land, which the ſecond is 

not. This ſtatute was intended to remedy the miſchief of parol 
revocations, and therefore made ſuch a ity requiſite to 2 
revocation. It cannot be denied, but that this latter writing was 

intended to be made a will; but ĩt wanting that perfection which 

is required by law, it ſhall not now be intended a writing diſtinct 

from a will, fo as to make a revocation within the meaning of that 

. [ 261 ] act. If a man bas a power of revocation, either by will or deed, 
aud be makes his will in order to revokea former, this is a writing 


| ſhould be ſo, which is not done by this writing. | 
Upon the fiſt argument; judgment was given for the defendant, 
chat the ſecond wilt muſt be a good will in all circumſtances to re- 


voke a former will, | 
Ee e Croſs againſt Garnet. | 
An on for T* PLAINTIFF declared, that on ſuch a day and year there ww 
deceit in ſelling Ina diſcourſe between him and the defendan —— m 
they 


ben en be H of two oxen, then in the poſſeſſion of the defendant, and 


one. in came to an agreement for the ſame ; that the defendant did then 
truth be- ſell the ſaid oxen to the plaintiff, and did falſly affirm them to be 
longed to ano- his own, ubi revera they were the oxen of another man. The 
ther, is, plaintiff had a verdict. I PORTER 

ver dict, 


after | 

without alledg- Thoursox, Serjeant, moved in arreſt of judgment, that the 
3 declaration was not becauſe the plaintiff has nat all 

his own, or that that the defendant did affirm- the cattle to be his own /ctens the 
be brew them to ſame to be the of another, or that he fold them to the 


ow 9a 1 for this action will not lie upon a bare communication. 
— 1 But notwithſtanding theſe exceptions the plaintiff had his 
; : judgment. It might have been good upon demurrer, but 
* after verdict it is well enough (4). 0 5 1 


8. C. Carth. 90. l S. C. Comb. 142. 8. C. Helt, 5. 1. Roll. Abr. 97. Moor, 226. Cro. Elia. 


44. Vel. 20. 1. Roll. Rep. 275. Cro. Jac. 44. 1. Sid. 146. 10. Mod. 142. 12. Mod, 


245. 1. Ld. Ray 284. 408. 593. 669. 2. Ld, Ray. 1118. 1. Salk. 211. 210. 1. Com, Dig. 
166. 172+ 1. ra. 414. Doug]. 656. 3. Term Rep. 51. yp 
(s) The declaration regularly ought tantamorar, Michael v. Aleftree, 2. Lev. 
to charge, that the defendant brew 172. And after verdict falſely and frau · 
ef the” matter by which be deceived, dulently import, that he Erew ir, Dany. 
and That he did it falſely and fraudulently, 178. and ſcieater will fupply the omiſ- 
1. Com. Dig. Actionof Deceit”” (Fa.); ficn of falſely and fraudulently, Leakins 
but this may be ſupplied by matter v. Chiſel, x. id, 146. 


4 on ao Eo i ode. a — ww IA Aa0,0 *”h — 
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5 „Lea again Libb. +» Caſe 66, 
Hilary Term, 2. U 3. Will. & Mary, Rell 497, _ | 


; JECTMENT for lands in Hampſhire. The jury- found-a/If there be 
ſpecial verdict, the fubſtance of which was: That the leſſor witneſes to a 

of the plaintiff was heir at law to one Fobn Denban his anceftor, e 

who, being ſeiſed in fee of the lands in queſtion, did, by will codicit confirm- 


aformer will, and confirming: the fame, except what was excepted-eſſes to the 
in the codicih, and declared his will to be, that the codicil ſhould Willitſelf, with- 
be taken and adjudged as part of his will; that he publiſhed „ . 29: Gar» 
this codicil in the preſence likewiſe of two witneſſes, 'one f 
which was witneſs to the firſt will, but the other was a new man; 2 8 
and they further find, that theſe were diſtinct writings, &c, 3. C. . So. 
The queſtion was, Whether this was a good will atteſted 55 88. 
three witneſſes ? ſince. one of the witneſſes to the codicil was 3 — 
ikewiſe a witneſs to the will; ſo that the new man (if any) muſt S. C. Comb, 
make the third witneſs, 99 FIGS © 524 3 — 
THOMPSON, Serjeant, that it was not — S. C. Rep. Za. 
The clauſe of the ſtatute 29. Car. 2. c. 3. is, That all deviſes of 263. 
« lands ſhall be in writing, and ſigned by the teſtator in the 5,0: Fol» 743+ 
« preſence of three witneſſes, and they to atteſt it in his preſence.” Carih. = fore 
But here are not three ſubſeribing witneſſes in the preſence of the Ga. E. R. 255, 
teſtator ; ſo that the firſt will muſt be void; for one of the Comyns, x97. 
vitnefles to the codici} did never ſee that will. Beſides, the codici} 33: 45% 81. 
is not the ſame thing with the will ; it is a confirmation of it; 4. 26. 6% 
and this being ina caſe wherein an heiris to be diſinherited, ought 722. 5 
not to have a favourable conſtruction. 159 1. Peer. Wihs,' 


Tux ATTORNEY GENERAL contra, A will may be contained 4. Peer. Wms. 
in ſeyeral writings, and yet but one entire will (a). It is true, 75. 236. 258. 
if it be atteſted only by two witneſſes it is not good; but if the 3- Peer. Was. 
teſtator call in a third perſon, and he atteſt that individual writing 72%. 4, 
2 28 | 37. 
in his preſence, this is a goed will, though the witneſſes were not 2 631 


Lake | 1. Bl. Rep, 407. 
| (a) See 2, Black, Com, 419, Poel on Deviſes, 90. „P. Wms. 30g. 
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_ © Cunma. If a man make a will in ſeveral pieces of r, and 


chere are three witneſſes to the fe ng | them did 


ever ſee the firſt, this is not a good 


(a) Mokneux v. Molineux, Cro: Jac. 
t. Roll. Abr. 461. 614. 2. Roll. 
Abr. 253. See alſo Powel on Deviſes, 


22» 
| * , (6) Ser the caſe of Attorney General 


=: Barnes, Prec. Chan, 230. 3. Chan. 


Rep. 151. 2, Vern. 597. Bond v. 


Seawell, 3. Burr. 1173. and Black. Rep, 
407. 422-4 54+; Purphraſe v. 

Com Rep. 384. 3 Carkon v. Griffin, 
1. Burr. 548.; Jones v. Dale, 1. Bar. 
130. 5. Bac. Abr. 505. 511. 3 Dormer 
v. Thurland, 2. Peer. Ws. $07. z Ellis 
v. Smith, F. Vezey's Rep, 14, 


| \ 
Tippet againff Hawkey, 

IPPET the elder and his ſon covenant with John Hawkey to 
® fell and convey land to him free from all incumbrances, and 
n that they will levy a fine, &c. and deliver 8 © ITEM, 
maſt bring a it is agreed between the parties” that ſaid Hawkey ſhall 
ſeveral action. pay to T ippet the 3 much money, &c. The action is 

brought in the name of 4.3 | * 
C Upon a demurrer to the declaration it was held ill, for the duty 
5” Leon. 163, is veſted in Tippet the younger, and he only ought to have brought 


Cro, Ez. 408. on. | | 
8 Judgment for the defendant. * Io | | 
Stra. 553- 1146, 8. Mod. 166. 242. 295. 2. LA. Ray. 1381. $. Com. Dig. © Pleader” (2 V 2.). 
1. Term Rep. 22. 3- Term Rep. 43% 779- | | 
*T 264 ]- 7 
168. Rees again Phelps. 


An award of DEBT UPON A BOND conditioned for performance of an award. 
gereral” releaſes. Upon nullum fecerunt arbitrium pleaded, the plaintiff replied, 
Sees depend. and ſhowed an award that the defendant ſhould pay five pounds 
ing at the time of the ſubmiſſion.— f. Roll. Abr. 259, 2. Roll. Rep. 2. r. Mod. 590. 2, Mod, 
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the plaintiff preſently, and give bond for the payment of ten Rix 
TY more on the 29th day of November following, and that againſt , 
this ſhould be for and towards the charges and expences in and PaiLred | 
about —_— „ a ve. Te the parties, and 
that th ould. now general releaſes. To this replication 
3 e 

It was argued to be a void award, becauſe mutual releaſes were 
then to be given which would diſcharge the bond payable in Vo- 
vember following. 

But THE Cour T held it to be good; for the releaſes ſhall diſ- 
charge ſuch matters only as were depending at the time of the ſub- 
miſſion. 


Godfrey and Others againſt Everſden. | Caſe 169. 


HERE was a parifh-church and a chapel of eaſe in the pariſh The paying to- 
1 of Hitchen. The defendant was taxed * the repairs of — bar 
the church, and a libel was brought againſt him for the refuſing of f a+ will nox 


che payment of that tax. prevent the , 
churchwardens 
He now ſi that there was a chapel of eaſe in the ſame from proceeding 
pariſh, to which the inhabitants do go, and that they have always is the ſpiritual 
repaired that chapel ; and ſo prayed a prohibition. — 


TREMAINE, Serjeant, moved for a conſultation, becauſe the rate for repair- 
pariſhioners of common right ought to repair the church; and 15 the morbery 
though there is a chapel of eaſe in the fame pariſh, yet that ought 

not to excuſe them from repairing of the mother · church. He pro- 5- C. Comb. 
duced an affidavit that there had no divine ſervice there for 1#: | 


; . , 66. 
forty years paſt, nor burials, or baptiſm.—Whereupon a prohi- 2. Roll. Abr. 


bition was denied. 4 x 
to, Mod. 13. 12. Mod, 327. 416. 1, Ld, Ray. 59. 112. 3. Com. Dig. „ Eſglife”” (O 2.). 
*[ 265 ] 
Anonymous. f Caſe 170. 
A GENTLEMAN was convicted upon his own confeſſion for attainder for 
high treaſon in the rebellion of the Duke of Monmouth, and treaſon, if no 
executed, — * hs 


IT was MOVED that his attainder might be reverſed ; the Judges roneous. 
were attended with Books, and the exceptions taken were, v:z. Co. Ent. 388. 
FixsT, There was no arraignment, or demanding of judgment, 3 Ng 
12. Mod. gt. 95. 112. Ld. Ray. 1. 3. Com. Dig. 513. Ray. 408. 2. Hale, 2174 
2. Hawk, P. C. 438. 


- . . dar is the 
SECONDLY, There was proceſs of venire facias, which ought — 8 


not to be in treaſon, but a capias. 1 
of treaſon,-12, Co. 103. Ray. 375. Show. 75. Stra. 309. 2. Hale, 194. 2. Hawk. P. G. 
403. 425. | | | 


Vor. III. I Tuixbrr, 
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If judgment be THIRDLY, Becauſe after the confeſſion the judgment followed,” 
given on an in- and jt does not appear that the party was aſked what he could fay 
what the party Might have pleaded a pardon. : 
3 For theſe reaſons the attainder was reverſed. 

1. Show. 132. 1. Sid. $5. 


Caſe 171. | Mr. Parkinſon's Caſe. 


A mandamus A MANDAMUS was moved for to reſtore him to a fellowſhip 
does not the to. of Lincoln Callege in Oxford, being a member of a lay cor- 
to a fellowſhip Poration, and having a freehold in it. 

in a college when The like mandamus. had been granted to reſtore Or. Goddard 
teria viſitor. 0 fe place of one of the fellows of the college of phyſicians in 


— Comb. Landau, which is a lay corporation. 


S. C. Carth. ga. But it was denied by THE Cour, for the viſitor is the proper 

e Judge; and when a man takes a fellowſhip, he ſubmits to the rules 
ay of the college and to the private laws of the founder. It was de- 
Poſt. 332. nied by my Loa D HALE in Dr. s Gaſe, becauſe in all 
2. Mod. 62. lay corporations the founder and his heirs are viſitors, and in all 
—.— #9- 71. ecclefraftical corporations the biſhop of the dioceſe is the proper 


8 viſitor, who is fide: commiſſarius, and from whoſe ſentence there 
5; Mod. 404. is no appeal to this court, eſpecially in the caſe of a fellowſhip of 
$98 a college, which is a thing of private deſign, and not at all con- 
ſs 35k = ; | 

Co — cerning the public. ö 

367. 10. Mod. 50. 68. 12. Mod. 221. 12. Mod. 232. Gilb. K. R. 279. Pitzg. 109. 
2. Peer. WMS. 326. 1. Stra. 159. 57. 2+ Strü. 797. 912. 1192. Fort. 202, Stra. 557. 797. 
Ld. Ray. 134. 1 Burr. 1647. 4. Com. Dig. Mandamus” (A.). 5. Com. Dig. “ Vii” 
(u.). 7. BI. Rep. 24. 2. Term Rep. 338. notis, 290. 4. Term Rep- 223. 241. nets, 


s [ 266 } 5 
Caſe 172. * Orbil againſt Ward. 
' Hilary Term, 3. & 4. Jac. 2. Roll 1018, 


| . of mur- A B. nuper de parochia Sancti Jacobi W:ftm. in comitatu Midd. 


generoſus, attachiatus fuit per corpus ſuum ad reſpondend. C. 

D. vidue, que fuit uxor J. D. — "y de morie _— * quon- 
dam viri ſui eum appellat. Et ſunt pltg. de prof. J. B. nuper 
de parochia Sancti Jacobi Meſm. in comitatu Midd. gen. et Jo- 
HANNES DOE de exdem gen. Et unde eadem EL Iz ABETHA per 
E. F. attornatum ſuum juæta formam 9 in hujuſmedi caſu 
edit. et proviſ. inſtanter appellat pred. A. B. de eo quod ubi fred. 
D. /t in pace Dei et difti Domini Regis nunc apud parochiam 
anti Jacobi infra libertatem WWeftm. in comitatu Middleſex. de- 
cimo die J. anno Regni Domini Coir? nuper Regis Angle tertio 
hora prima poſi meridiem ejuſdem die ibidem ſcilicet apud parochiam 
Sanfti Jacobi infra libertatem Weftm. in com. Midd. genit pred. 
AB. et felonice ac ut felo dicti Domini Regis nunc vMitarie po 
| '* malitia 
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malitia ſua præcogitat. et inſidiis præ meditatis, contra pacem dicti 
Domini Regis, nunc hora nona poſt meridiem ejuſdem diet in et ſu 
prefat. J. D. adtunc vi et armis, Sc. apud parochiam Sancti Fa- 
cob1 infra libertatem M gm pr adit. in conan pe inſultum 
fecit et prædicl. A. B. adtunc et ibidem cum quodam gladio, Anglict 
A RAPIER, ad valentiam quinque ſolidorum quod ipſe idem A. B. 
in manu ſua de xtra adtunc et ibidem ſcilicet prædicto decimo die J. 
anno tertio ſupr adifto 2p ee Sancti Jacobi infra libertatem 
Meſim. prædicl. in com. Midd. pred. habuit et tenuit, ipſe predie. 
J. D. in et ſuper finiſtram partem ventris ipſius I. b. r 
umbilicum, Anglice THE NAVEL, ius J. D. adtunc et 22 
elonict voluntarie et ex malitia ſua præcegitata percuſſit et pu- 


pugit, et dedit eidem J. D. adtunc et ibidem in et uper prædictam 


/im/iram partem ventris ipſius J. D. prope dictum umbilicum ipfus 
J. D. cum gladio prædicto mam plagam mortalem longitud. dimid. 
unius pollicis et profunditat. ſex pollicium, de qua quidem plaga mor- 
tali idem J. D. a prædicto decimo die J. anno tertio 1 
apud prædictam parochiam Santti Facobi infra libertatem Weſtm. in 
comitatu Midd. prædidt. languebat et languidus vixit ; et adtunc ſci- 
licet decimo ſexto die Junii anno tertio ſupraditto „ eee! 
Sancti Jacobi infra libertatem Neſim. in comitatu . predift. 
ide idem J. D. de plaga mortal: * predifta obiit; ct fic prefat. A. B. 
predifium J. D. apud parochiam Sancti Jacobi infra libertatem 
IV:iſtm. prædict᷑. in comitatu Midd. prædict. modo et forma prædict. 
ve/untarit et ex malitia ſua precogitata interfecit et murdravit con- 
tra pacem dicti Domini Regis nunc coron. et dignitates ſuas. Et quam 
cito idem A. B. feloniam et murdrum prædict. feciſſet, ipſe idem 
A. B. fug it dictague C. D. ipſum recenter inſecut. fuit de villa in uillam 
uſque ad quatuor villas propinquior z « ulterius quouſque, c. Et 
| prediflus A. B. felaniam et murdrum prædict. ei in forma pred. 
inpofit. velit dedicere prefat. C. D. hoc parata eſt verſus eum pre- 


tare prout Curia, &c. 


The defendant having prayed judgment of the original writ 
PLEADED, quod-ipſe A. B. per breve illud appellat. exiſlit per no- 
men A. B. nuper de parochia Santi Jacobi Weſtm. in comitatu Midd. 
zeneraſt, ubi revera et in fatto infra comitatum Midd. prædict. eff 
quedam parochia vocat. et cognit. per nomen parochiæ Sancti Jacobi 
infra likertatem Weſtm. ſed in eodem comitatu Midd. non habetur, 
nec die impetrationts brevis originalis appelli predift. ſeu unguam 
tabrbatur aliqua parochia five locus cognit. et nuncupat. per nomen 
parochie Sancti fb Nm tantum prout pred. C. D. per breve 


Warp, 


*C[ 267} 


Plea in abate= 


ment that there 
is no ſuch place 
as the paiiſh 
named, 


Jaum ſuperius ſupponit. Et hoc ihe idem A. B. parat. e verificare ; 


unde petit judicium de brevi illo, et quod pred. breve caſſetur. 


The plaintiff demurred ; and the appellee joined in demurrer. 


5 T 2 Orbil 


Michaelmas Term, 1. William & Mary, In B. R. 


Caſe 173+ Orbil againf Ward. 
Hilary Term, 3. & 4. Fac. 2. Roll 1018. 


To an appeal of AN APPEAL OF MURDER was brought againſt A. B. of the 
Krone the ap- pariſh of St. James We minſter in the county of Midaliſex, 
3 nt. for that he on the 10th day of June in the may a marry 
appellee piead King James did run the deceaſed into the left part of his belly with 


in aba ; | nd three 
8 and that he died of that wou days afterwards. 


ing over to the The defendant demands oyer of the return, and pleads that 
tony. there is a pariſh known won name of © the pariſh of St. James 
1. Show. 47. © within the liberty of #:/tminfter,” but no ſuch place as © the 
Carth. 56, 44 pariſh of St. James Weſtminſter” only (a). 


And upon a demurrer it was argued that this plea was not 
for it being in abatement the appellee ought to have pleaded over 
to the murder; ſo it was adjudged in the caſe of Watts v. 
® # 268 ] Brain (5), the pleadings of which caſe are at large in my Lord 
Coaote's entries. ky? 


| An appellee * SECONDLY, He ought to have pleaded in perſon, and not by 
muſt appear N attorney; the flatute of Glouceſter is plain in this point. 


2. Inf, 313.  CURIA. If che plea is in abatement, and the party do not an- 
Carth. 55. ſwer over to the murder, yet that does not o him of his plea, 
Salk. 3 64- but the appellant ought to have prayed judgment. 

> 9 . It is a queſtion, Whether he ought to plead over to the felony or 


2. Hawk. P.C. not? for the precedents are both ways. 
257. | 


Fitzy. 9c. There is no judgment entered. \ 


11. Mod. 216. 
12. Mod. 20. 65. 1. Ld. Ray. 557. 2. Ld. Ray. 1289. 


(a) See 5. Ae. e. 16. which requires (5) Cro. Elz. 694. See alfo Criſp 
all pleas in abatement to be verified on v. Verrall, Cro. Eliz, 920. and 2. Hawk, 
path, 3. Burr, 1617. Stra. 1161. P. C. 277. 


Caſe 174. | Proud againſt Piper. 


| On a libel for « THERE WAS A LIBEL brought in the ſpiritual court for a 
mortuary,if the mortuary. | 
defendant ſog- 


geſt =o cyfom, The defendant ſuggeſts, that by the ſtatute of 21. Hen. g. e. 
the Court will 6, (a) no mortuary ought to be paid but in ſuch places where it 
grant a protibi- had been uſually paid before the making of that ſtatute, and that 
mos . there was no cuſtom in this place to pay a mortuary. And it was 
5. C. Comb. . thereupon moved for a prohibition; for mortuaries are not due 
- b Carth. oy. by lau, but by particular cuſtom of places (5). 


12. Co. 76. 12. Mod, 260. 397. 416. 4. Com. Dig. 5 6. Stra. 515. Dovyl. 378. 
. Term Rep. 5 52- H. Bl. Rep. 100. 


(a) Sce 28. Gee, 2. c. 6. and 2. Bl. Hinde v. Cheſter, Cro. Cr, 237. Ses 
Com: 426. alſo Selden on Tithes, 287. 2. Init. 
(5) White's Caſe, Cro. Eliz, 191.3 491. 


It 


Michaelmas Term, 1, William & Mary, In B. R. 


It is true, a prohibition was denied in the caſe of Mark v. Provp 
Gilbert (a), but it was becauſe it was admitted that there a mor- 984% 
tuary was due by cuſtom, but they differed in the perſon to Wm 
jt ought to be paid. g 

Cx rA. Prohibitions have been granted and denied upon ſuch 
ſuggeſtions. Therefore the defendant was ordered to takea de- 
3 a prohibition as to the mortuary, and to try the cuſ- 
tom at law. | 


(a) 1. Sid. 263. 
Latwich againſt Piggot. | Cale 175. | 
PJECTMENT for lands in Northumberland, tried at the bar, 4 power 6 
The caſe was thus: — Hs — 
Peter Venables was ſeiſed in fee of the manor of Long Wittenin per g , 


the ſaid county, and being ſo ſeiſed made a ſettlement thereof, b 

leaſe and releaſe, to the ule of himſelf for life, without — — — 

ment of waſte; then to the truſtees for ſeven years, to raiſe por- or three lives, 
tions for daughters; then to William Venables and the heirs male will warrant a 

of his body; and if he die without iſſue, then to Ann his daughter mae ves 

for life, with remainders over. In which ſettlement there was three — 

this proviſo: * PRO VID ED, that it ſhall be lawful for William ſhould ſo long 

« Venables, by will or deed, to diſpoſe of any part of the faid manor live. 

« to his wife for life.” And another pr viſo to this purpoſe: 260 7 

« PROVIDED, that it ſhall and may be lawful to and for the ſaid 269 

« William Venables, by any deed in writing under his hand and 2. Roll. Abr. 

« ſeal, to demiſe for three lives, or twenty-one years or under, or 25%: - 

« for any time or term of years, upon one, two, or three lives, 3; ©% 7%: 

Y . ee Sts. * Vaugh, 32. 
« or as tenant in tail in poſſeſſion may do, all or any part of the Selk. 537. 
« faid manor, lands, &c. which were in leaſe for the ſpace of forty r. Van. 85, 


« years laſt paſt.” The defendant's title was a leaſe for _ 407. 


nine years, made by the ſaid Milliam Venables to one Mary Ve- 7* Van. 6g. 

nables, if three lives ſhould fo long live. _ — 
The queſtion was, Whether that leaſe was purſuant to the 85 FI 

power in the laſt proviſo ? 24. 293. 45. 


It was objected that it was not; for it ought to be a leaſe for 1 18 


twenty-one, and not ninety- nine years, determinable for three 387. 
lives. 9. Mod. 12. 
10. Mod. 31. 


But the plaintiff was non-ſuit. 2 
471. 12. Mod. 147. 151. Caſes T. T. 72. 93. Gib. Z. R. 1. 137 166. Fitzg. 156. 214. 
Comyns, 37. 494. 1. Peer. W s. 149. 245. 604. 741: 777. . Peer. Wms. 222. 41 5. 489. 506, 
(623). (648). 1. Ld. Ray. 268. 2. Ld. Ray. 908. 1198. 1. Stra. 596. 601. 2. Stra. 962. 992. 

1. Vern. 8 5. 497. 2+ Vern. 69. Prec. Chan. 256, Caf. T. T. 72. 93. 3. Bac. Abr. Leaſes,” 
415+ Cowp. 266. 734+ 1. Term Rep. 705. | : 
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Caſe 176. The King againſt Fairfax and Another. 

The chufch- A N oAD ER made at the quarter ſeſſions of Glouceſter was 1 
wardens and * moved hither, confirming another order made by the juſtices 
overicers d there, for the placing ef a poor boy to be an apprentice in huf- 
Aden ge, bandry: and it was moved that it might be quaſhed. 

tices, and the Mz. POLLEXFEN argued, that the juſtices had no power given 
_— i 2828 the law to compel a man to take ſuch an .. 
purpoſe a bourd this will depend upon the conſtruction of ſuch ſtatutes which re- 
to receive ſuch late to this matter. The firſt is that of 5. Eliz. c. 4. . 25. which 
ap/-<ntice. enacts, & that for the better advancing of huſbandry and tillage, 
8. C. 1. Show. © and to the intent fuch who are fit to be made apprentices tq 
76. « huſbandry may be bound thereunto, that every perſon being a 


8. C. Comb. « houſholder, and having or uſing half a plough land at the leaſt 


— Carth, © in tillage, may take any to be an apprentice above ten and un- 
24. © © der eighteen years, to ſerve in huſbandry, until the party be of 
S. C. Holt, © the age of twenty-one or twenty-four years(@), the ſaid retainer 
$70. « and taking of an apprentice to be by indenture.” Now before 
$ L. Foley, the making of this ſtatute, che practice of putting out poor chil- 
. * 8. drxen was only in cities and great towns, to particular trades and 
x. Salk. 67, employments. * "The next ſtatute is 43. £/1z. c. 2. by which 
491. © power is given “to the churchwardens or overſcers of the poor, to 
12. Mod. 27. & raiſe weekly or otherwiſe, by taxation of every inhabitant, ſuch 
& competent ſum or ſums of money as they ſhgll think fit, for relief 
2. Ld. Ray, of the poor, and putting out of children toapprentice.” And then 


1217. in the fifth paragraph power is given to them, by the aſſent of two 


; juſtices of peace, to bind poor children « w they ſhall fee 
T7 5 TY ] OO Tv &c. which — were the foundation = the mak · 
ing of this order. But the conſtruction thereof can be no otherwiſe 

than viz. whereas before the making of this act poor children were 

bound apprentices to tillage, now the churchwardens may raiſe 

money to bind them out to trades ; for if they could compel men 

jo take them, what need was there of raiſing monay to place them 

This muſt be the natural conſtruction of that law, which ap- 

pears yet more plain by the words of a ſubſequent ſtatute, 1. Fac, 

c. 25. f. 23. which continues that of the 43d of Elis. with this 

addition, © that all perſons to whom the overſeers of the poor 

- & ſhall, according to that act, bind any children to apprentice, 

may take, receive, and keep them as apprentices ” It is true, 

the general practice of putting out poor children ſeems to warrant 

(1\ Datton's this order; but this has been occaſioned by a miſtake in Mr. 
Juſtice, 114. Dalton's book (6), who reported the reſolution of the Judges in 
1633 to be, that every man who by his calling, profeſſion, or 

manner of living, and who entertaineth and mult uſe ſervants of 

the like quality, ſuch muſt alſo take apprentices. By this reſo- 

lution the juſtices of peace have been governed ever ſince; but 
Tw1sDEN, Juſtice, would often ſay, that thoſe were not the re- 


(CL By 18. Geo. 3. c 47- no male pariſh for any longer term than till he 
apprentice ſhall be bound out by any ſhall come to the age of twenty-one years. 


ſolutions 


ſolutions of the Judges as reported by Mr. Dalton, and therefore Tas Kine 


the book was mi 

SeconDLY, The order itſelf does not mention that the party to 
whom this poor boy was bound ntice did occupy any landin 
tillage, for ſo it ought to be, rwiſe the overſeers of the 
may bind him to a merchant or to an attorney, which he called 
a free quarter; for by ſuch means diſeaſes may be brought into a 
family, and a man has no ſecurity either for his goods or money. 
This was the opinion of TwisDex, Tuftice, in CoutrelPs Caſe(a); 
and it ſeems to be very natural, and therefore the chief reaſon why 
power was given by the ſtatute to the overſeers to raiſe money 
was, that they might place poor children to fuch who were willing 


to take them for money, for otherwiſe they might compel a man # 


to receive his enemy into his ſervice. He relied on the caſe of the 
Kirg v. Price, Hilary Term 29th and 3oth of Car. 2. which was 
an order of the like nature moved to be quaſhed: and Twrisper, 
Tuftice, ſaid, in that caſe, that all the Judges of England were of 
opinion that the juſtices had not ſuch a power, and therefore that 
order was quaſhed. ; +35 


E cox rRA. It is plain that by the ſtatute of the 43 Elix. c. 2. 


the juſtices may out poor children where they ſee it con- 


« venient,“ ſo the conſtant practice has been; ſo is the re- 
ſolution of the Judges in Dalton, which was brought in by the 
Lord CuiEr JusTice HyDE, but denied fo to be by JusTICE 
TwispEx, for no other reaſon but becauſe JusTicE Jones did 


not concur with them. In Prices Caſe this matter was ftirred 


again, but there has been nothing done purſuant to that opinion. 
Since then the juſtices have a power to place out poor children. 
It is no objection to ſay, that there may be an inconvenience in 
the exerciſe of tiiat power, by placing out children to improper 
perſons ; for if ſuch things be done, the party has a proper re- 
medy by way of appeal to the ſeſſions. 


Tone 
& 


Fairy, 


12711] 


THREE JUDGEs were of opinion, that the juſtices of peace had Raym. 66. 


ſuch a power, and therefore they were for confirming the order. 


DoLBEN, Fuftice, faid it was fo reſolved in the caſe of the King 
v. 2 in the reign of King James the Fir/t, FosTER 
being Chief Juſtice, thouyh the Judges in Price's Caſe were 
of another opinion. 


Taz CRHIET JUSTICE was now likewiſe of a different 22 1. Vent. 384. 


for the ſtatute means ſomething when it ſays, that a ſtock 

« raiſed by the taxation of every inhabitant, &c. for putting out of 
« children apprentice.” There are no compulſory words in the ſta- 
tute for that purpoſe, nor any which oblige a maſter to take an 


apprentice z and if not, the juſtices have not power to compel a 
(a) 1. Sid. 29. 


T 4 man 


9 = 
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Tun Kme man to take a poor boy, for poſſibly he may be a thief or ſpy in 
. the ly (a). | ” 
An order under But this order was quaſhed for an apparent fault, which was, 
43. Eks. c. 2. that the ſtatute has entruſted the churchwardens and overſeers of 
. of two juſtices to bind ap- 
Ern to de by Prentices, &c. and the wardens are not mentioned in 

1 . 
c) By 8. „ 3. e. « child ſhall be 
BH, COLE i ent MR OB fa appolated ts 
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bound apprentice, bis or her appeal to the next general 
> re I i rr 
the or perſons to whom tute 32. 3. Cc. 57. 

ö ſhall *© of the maſter of any pariſh apprentice, 
« receive and provide for them accord- © upon the binding out of whom no 
« ing to the indenture, ſigned and larger fora than five pounds ſhall have 


« made thereof by one of the church. * after the death of the maſter ; and 
« wardens or overſcers of the poor, within the term of thoſe three months, 
before any two of the juſtices of the two Juſtices may order the apprentice 
«© peace for that county, c. he or ſhe © to ſerve the refidue of his term with 
«« ſhall forfeit, for every ſuch offence, © another maſter, or they may determine 
e the ſum of Tzx round, &c.; © the apprenticeſhip,” 

„ ſaving always to the perſon to whom 
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HILARY T-ERM, 


The Firſt of William and May, 
I N 


The King and Queen's Bench. 


Sir John Holt, Kut. Chief Juſtice, 

Sir William Dolben, Kut. | 

Sir William Gregory, Kut. Tuſtices. 
Sir Giles Eyre, Knt. 

Sir George Treby, Kut. Attorney General. 
John Somers, Eſq. Solicitor General. 


| *[a72] 
Thirſby againſt Helbot. Caſe 1. 
Michaelmas Term, 2. Will. and Mary Roll 435. Z ALI 


EBT vpon A Bonn fon performance of an award. Upon An award * that 
nullum arbitrium pleaded, the plaintiff replied, and * ove of the 
ſhewed an award made, which amongſt gs , — 
was, « that the defendant ſhould be bound with ſureties ſuch as « ſuch fureties 
« the plaintiff ſhould approve in the ſum of one hundred and « as the other 
4 pounds, to be paid to him at ſuch a time, and that they ſhould “ fhallapprove, 


tc ſeal mutual releaſes ;”* and affi a breach in not of © nd that they 
this bond. N a 1 12 
* leaſes,” is not 


PEMBERTON, Serjeant, now moved in arreſt” of ;adgment, © 
that this was a n becauſe it is that the defendant ſhall 45% 2 
de bound with ſureties, Kc. and then releaſes to be given; now if the party Gt. 
the ſureties are ſtrangers to the ſubmiſſion, and therefore the de- approve of the 
fendant is not bound to procure them. He relied upon the caſe rz be need 
of Barns v. Fairchild, which was an award & that all controver- 3 wa * 
« fies, &c. ſhould ceaſe, and that one of the parties ſhould pay 
© to the other eight pounds; and that thereupon he ſhould gs 5 
« cure his wife and fon to make ſuch an urance, &c.“ this s. c. canb. 
was held to be void, becauſe it was to-bind ſuch perfoas who were 159. | 


not parties to the ſubmiſſion. | 1. Roll. Abr. 
244. 299. 


Oro. Jac. 315. . Salk. 71. B. R. H. 18 . 8. Mod. 212. 10, Mod. 205, 12, Mod, 129. 

1. Vern, 259, Stra. 903. 1025. 1. Com. Dig. 388. Comy. 183. 1. Bac, Abr. 244. 

Kyd op Awards 134+ 1. L. Ry. 123. 246, 2. Pecr, Was. 450- 
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Tenn TrxEMAINE, Serjeant, contra. That cauſe does not come up 
re to this at the bar, becauſe by this award the party was to ſign a 
Hez30T. oeneral releaſe, whether the defendant paid the money or not. 


* [ 273 ] * But THE Count was of opinion, that the award was void, 
becauſe it appointed the party to enter into a bond * with ſuch 
& ſureties as the plaintiff ſhall like, and releaſes then to be mu 
« tually given.” Now if the plaintiff does not like the ſecurity 
given, then be is not to ſeal à releaſe, and ſo it is but an award of 
One kde. ; © f 
Caſe 178. Savier againſt Lenthal. 
10 an affize for ASSISA ven; recogn. fo WiLLIELMus LENTHAL, @rmizer; 
an office, the de- Hzxzicus GLoveR, ermger; JOHANNES PHILPOT, ge- 
mandant mutt nerdfus; THOMAS Cook, on ; & SAMUEL ELLIS, gene- 
roſus, injuflt, r. diſſeiftuerunt HOMAM SAVIER de libero te. 
tle ; and the Jour KL 
Court will ad- Termento ſus in W/m. infra triginta annos, &c, Et unde idem 
journ the aſſine, THOMAS | SAVIER Jacozum Hol ron attornatum ſuun 
to afford him an eritur A erunt eum de officio Marr. Mareſc. Domini 
> - = ye Regis et Regime coram ipſo Rege et Regina cum pertin. c. 
The made proclamation, and then called the recognitors 
— = 3 between s Savier 3 — William Lenthal tenam, 
73. 20%. who were all at the bar, and y anſwered as they were 
5 Lilly's called. * Ws 
Pda eg. Then Ms, GooDwtn, of Gray's Inn, arraigned the affize in 
4 EA. 4. pl. ö. French; but the count being not in n the 
Dyer, 114 152. recognitors were for this time rar to appear 


— again the next day. | 

ee Ahne“ But the Counſel for the tenant relied on the authority in Cal- 
(8:5.)-(8.x1.). ver?'s Caſe, that the title ought to be ſet forth in the count, which 
3- Bac. Abe. was not done now, and therefore the demandant ought to be non- 


— ſuited. 
355+ But the writ being returnable that day, was ex gratid Curie ad- 


journed to the morrow afterward ; if the demandant did not 
then make a title, he muſt be nonſuited. | 

2 Tue next day the jury appeared: then the cryer called Thomas 
wt 6 Savier the . then the tenants, and afterwards the 
recegnitors ; and the affize being arraigned again, the demandant 

| ſet forth his title. EEE” f | 
* 4 Sia FRANcIS WINNINGTON, of counſel for Mr. Lenthal, one 
pol the tenants, then appeared aſter this manner, & Hou auen iq 
4 Je dit WILLIAM LENTHAL, et jeo prye ozer del brief et du 
M count. | 
Then the other tenants were called again three times, and they 

not appearing, proceſs was prayed againſt them (a). 

.) By S. C. Comb, 173. the de- new affize, Ser Dyer, 58. 114 149 
y _ - © mandant was nonſuited the ſecond day Jenk. 42. 8. Co. 43. 10. Mod. 123. 
for not counting; and 8. C. 2. Salk. . Bac, Abt. 163, 4 
ene bim he might bring a | Doe 


* 


. 


Hilary Term, 1. William & Mary, In BR. *f #54] 
Doe againft Dawſon. | Caſe 159. 
NAIL was put in to an action brought by the plaintiff; and be- Ira tuit be ſtayed 
B fore he declared, the defendant obtained an injunction to ſtay by — 
proceedings at law, which was not diſſolved for ſeyeral Terms af. . — 
terwards, Then the injunction was diſſol ved, and the plaintiff the ball ate tg. 
delivered his declaration, and had judgment by default. bl, if the pin 


And upon a demurrer the plaintiff had] againſt 

for the bail are liable, ſo as the principal in the action declare ſooh . Roll. Abr. 

after the injunction diffolyed ; and it is no fault in the plaintiff 333 

that he did not declare ſooner, for if he had, he would have been A. 356: 0 
8 8. Mod. 315. 3. Peer, WIS. 36. 2, Bac, Abr. 217. 


| ' 15 \ 
Anonymous. | 1 Caſe 180. 
A WRIT or znnon was to reverſe a recovery ſuf- In error to re- 
& fered in the grand ſeſſions of ates. veoerſe a recovery, 


| > - +- there, muſt be 
de queſtion now was, Whether there ought to be a ſcirefacias > /cire facias a- 
. in the Court, and that the uten bebt 
firſt caſe of this nature was in my Lord Dyer (a), where a writ pf Ante 119. 
errot was brought in the king's bench to reverſe a fine levied in | 
the county palatine of Cheſter, and a ſcire facias was brought == 1 
againſt the heir, but not againſt the tertenants. But the heir in — g 
5 zar NIE 
ought not to ing his minority, is no in. 273. 
Ae : * . 


Conta. It is not neceſſary in point of law, but it ſeems to Qui on Re- 
he the courſe of the Court, and that muſt be followed; and it is 5 J. 
reaſonable it ſhould be ſo, becauſe the errors upon a recovery ö. Mud. 13. 
ſhould not be examined before all the parties are in court; there- 8. Mod. 19g. 


fore there ſhould be a ſcire facias againſt the heir and the terte- 290. 


9. Mod. 
"= or 1, Vern. —4 
2, Vern. 132. 226. 911, Gib. E. R. 16. Stra. 1129. 1179. 1185. 1255. 1267. 
{a) Dyer, 32 t. v. Lucas, 1. Burr. 410, Cruiſe on 


(% See the caſe of Kingſton v. Recov. 125. 239, ; Lord Pembroke's 
Herbert, ante, 119. 3 Hall v. Wood. Caſe, Kep, Temp. Holt, 614. 
cock, 1. Burr, 36x, 362. 3 Sheepſhanks | 
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[4271 Hilary Term, 1. William & Mary, In B. R. 


Caſe 181. * Lambert again Thurſton. 
Treſpaſs vi r R — et armis clauſum fregit, &c. which 
2 lies i pa — his — paris fillings * 


mages are un- EDD defendant demurred to the declaration, and for cauſe 
der forty thil- ſhewed that the court of king's bench hath not cognizance either 
logs. by the common law, or by the ftatute of Glauceſter 6. Edu. 1. 
8. SC. Car. C. 8. to hold plea in ſuch an ern 


4 d. 4 Gali to be under forty ſhillings. 
359+ But Txt Cour were of another opinion, viz. that an action 


NAN of treſpaſs guare vi et armis wiltihe lax fer che dromgy te tie 
8 it will. 


8 $0 the plaintiff had judgment (a). 
— 2 371. 10. Mod. 133.217. 275. . 158. Gilb, E. R. 195. 1. Stra. x92, 
8. Sta. 1130. 2768, 1, Ld. Ray. 395. 566. 


2 


(e) But fee the caſe of Stean v. by the dee 6. Edu; i; & U puts 
Holmes, that in an action of afſſumpfit, are expreſsly prohibited from ſuing in the 
if it appear by the plaintiff's bill deli - ſuperior courts for debts under forty ſhil- 
vered, and by his own acknowledgment lings, 4. Term Rep. 496. 80 alfa in 

- proved” by affidavit on the one fide, and Wellington v. Arters, on an affidavit 
not denied by the other, that the demand made by the deſendant that the debt did 
is under forty ſhillings, the Court will not amount to forty ſhillings, 5. Term 

ſtay the procerdings,/ 2. Bl. Rep. 754. Rep. 64. ; but in the caſe of Daniel v. 

$o alſo in the caſe of Kennard 2. Jones, Phillips, the \ Conrt refaſed to quaſh 2 
where it appeared on an affidavit by the writ f certiorari to remove an action of 
 ÞHdefendant, that on applying to the plain- - fault againſt an exciſe officer from an 
tiff s attorney to ſhew what the debt inferior court, akhough the damages laid 
7 K „ e e 


+ » 


EASTER 


EASTER TERM, 
The Second of William and Mary, 


IN 
The King and Queen's Bench. 


Sir John Holt, Knt. Chief Juſtice. 

Sir William Dolben, Kut. | 
Sir William Gregory, Kut. Tuſtices, 
Sir Giles Eyre, Kut. | 
Sir George Treby, Knt. Attorney General. 
Sir John Somers, Kut. Solicitor General. 


——_—e III n—m—————————_ ' 
*[276] 
* Whitehal againſt Squire. Caſe 182, 
ROVER For A Hyorst. The defendant pleaded ot If a perſon con- 
guilty, and a ſpecial verdict was found. (ent to 2 2 


John Mathers was poſſeſſed of this horſe, and on the 4th day wurſtatt nod. 
of December, in the firſt year of King James the Second, put him — —_ 
to graſs to the defendant, who kept him till the firſt day of May nitration, he 
following. Fohn Mathers died inteſtate, and before iniſtra- cannot maintain 
tion was granted, the plaintiff defired the defendant to bury the 5 forthem ; 
ſaid Mathers, and that he would ſee him fatisfied for his expences; 7s ng —_ 
and accordingly the defendant did bury him. The plaintiff then ant. 
gave this horſe to the defendant in part of ſatisfaction for the charges g C. 1. $a. 
of the funeral, and a note under his hand to pay him twenty- 29% 
pounds more. The plaintiff afterwards took out adminiſtration, S. C. 3. Salk. 
and brought his ation againſt the defendant for this horſe. 161. 


S. C. Skin, E 
The queſtion was, Whether this was a converſion or not? S:C. — 
DolzRN and Eyre, Juſfices, held that it was not, but THE 
CniEr JUSTICE was of — opinion (a). — 


(a) It is ſaid, S. C. 1. Salk. 296. cron de ſon tort; and the plaintiff 9 
that the defendant had judement, becauſe, defiring him to bury the inteſtate, and N 
8. C. Holt, 45. the plaintiff had con- bis conſent that be ſhould keep the horſe 
ſented and agreed that he ſhould have the being before he had any legal authority 
horſe, 8. C. 3. Salk. 167. : but Hor r, upon the ſubject, would not alter the 
Chief Fuflice, contra, for the ordering of caſe, 8. C. 1. Salk. 296. 8. C. Skin. 
the funeral made the defendant an zxz- 274. 
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20 277 1 Eaſter Term, 2. Williatn & Mary, In B. R. 


Caſe 183. | Cole againſt Knight. 
| Hilery Term, 1. & 2. Will. & Mary, Roll $10, 


If fl. an execv- QCIRE FACIAS upon a 7. var of ſix thouſand pounds 
. 8 brought by the plaintiffs Ke tand Donning, as 8 
2 Keep by B. ecutors of Jobn Knight, againſt the defendant Cle and his wife 
the executor of 25 executrix of John ord ; ſetting forth, that Sir John Knight, 
C. releaſes © the Mr. Eyre, and Fobn Knight, had recovered a judgment of fix thou. 
« legacy, and ſand pounds againſt Jahn Lawford; that Jobn Knight ſurvived, 
bs —_ _— who made his will, and appointed John Kent, T homas Knight, and 
6 what. Lilliam Donning, to be his executors; that he died, the debt and 
« ſoever,which damages not being ſatished; that they the ſaid Knight and Donni 

« hehadormay proved the will; that John Kent died; and that Fobn Lawford 


- — 


— have 385" made his will, and appointed his daughter Mary, now the wite of 


« the ſaid F. as ke 
Themas Gale, to be ſole executrix, and foon after departed this 
„ executcr of bi | 

« C. or may of life; that Cue proved Lawford's will, and that the debt was not 
« can have for yet paid. 

© any matter or 


« thing wha:= The defendant Cole and his wife pleaded A RELEASE from Don- 
« foever,” this ning, one of the plaintiffs, by which he acknowledged to have 
does not releaſe received of the ſaid Cole and his wife, as executrix of the laſt 
a debe due from vill and teſtament of Fohn Lawford, the ſum of five 

fe being a legacy given to him by Lawford; and then in general 
S. C. 3. Le. words he releaſed the faid Gol: and his wife of the legacy, and 
4 C. Cant, of © all actions, ſuits, and demands whatſoever which he had or 
ah. - « might have againſt the defendants Cole and his wife, as exegu- 
3. C. 3, Show. c trix of Fobn , or may or can have for any matter or 


Z ö 
Sk. 876 To chis plea the plaintiff demurred. 5 
— The queſtion was, Whether the releaſe is a good bar or not? 
%: Jaw 908 - It was argued to be no bar; for it being given upon the receipt 
. of the legacy, is tied up to chat only, and ſhall not be taken to 
4. Bac. Abr. releaſe any other thing. If a man ſhould receive ten pounds and 
29 29. give a receipt for it, and thereby acquits and releaſes the perſons 
of all actions, debts, duties, and demands, nothing is releaſed but 
becauſe the laſt words muſt be limited to thoſe 


the ten pounds, 
foregoing (a. It is no new thing in the law for general words 
2 


ed by thoſe which follow; as for inſtance, if a re- 

leaſe be of all errors, actions, ſuits, and writs of error whatſoever, 
it has been beld that an action of debt upon a bond was not re- 
1 278 J Ieaſed, but only writs of error %. * And it ſeems to be the 
intent of the parties here, that nothing but the legacics ſhould be 


releaſed; and therefore thoſe general words which follow muſt 


be confined to the true meaning and intention of him who gave 


(5; Gael e, in Maris e. this cafe is not law, 3. Keb. $14... 


Wiſe, 2. Roll. Abr. 409. 2. Lev. 214. 8 


40. 
2+ Jones, 104. 2. Show. 46. Ficem. (5) Hetley, 15. Sec alſo Andr. 64. 


| 474, —Se allo Carth 119, 1. Show. Hob, 74, Dyer, 240. Ld, Ray. 666, 


155. Where Hor, Chief Juſtice, lays, 4. Bac, Abr. 289, 290. __ 


8 oo —ʒ— £4 24 +&s the 
WW 


*. ni. r 


Eaſter Term, 2. William & Mary, In B. N 


teleaſe (a). So it is if a man promiſe to pay forty ſhillinzs Crs” 
he go . — a releaſe of & all ad 4 egainft , 
« and demands which he had or may have,” will not diſcharge this F**<®To 
annuity, becauſe the execution of the- promiſe was not to be till 
the rent ſhould be due (5). So likewiſe a releaſe of * all de- 
« mands” will not diſcharge a growing rent {c).—AND $EconD- 11. Mod. 138. 
x, If this ſhould be a releafe, it diſcharges only ſuch Stra. 1144. 
actions which he has in his own right; for by the words all ac- 
tions which he had are releaſed ; now if an executor grant omnia 
lena ſua, the goods which he has as executor do not paſs (4). 


E coxTRA it was argued, That this is a good bar; for by the firſt 
words the legacy is releaſed ; then the ſubſequent words, © all 
u ations, ſuits, and demands whatſoever which he had againſt 
« the defendant as executor of Lawford,” muſt mean ſome- 
thing. It is true, where general words are at the beginnin 
of 2 releaſe, and particular words follow, if the general w 
agree with thoſe which are particular, the deed be conſtrued 
according to the ſpecial words: but where there are ſuch words 
at firſt, and the concluſion is with general words, as it is in this 
caſe, both ſhall ſtand; for the rule is, generalts clauſula non por- 14. Ray. 269. 
rigitur ad ea que antea ſpecialiter ſunt comprehenſa (e). "Theſe 
words do alſo releaſe not only ſuch actions which he had in his 
own right, but alſo as executor to Mr. Lawford. If a man has 9. Mod. 42. 
a leaſe in right of his wife, as executrix to her former huſband, *- Mod. 294- 
and he grants all his right and title therein; by this grant the 
right which he had by his wife doth paſs, for the word “ his” 
doth imply a propriety in poſſeſſion. : 

But, PER TOTAM CURIAM, judgment was given for the plain- 
tiff. If an executor has of the teſtator's, and alſo other 

in his own right, and then grants omnia bona ſua, in ſtrict- 

neſs the goods which he has as executor do not paſs, becauſe 
they are not Jo, but fo called becauſe of the poſſeſſion 
which he has ; therefore it muſt be a great ſtrein ® to make # | 279. , 


general words which are properly applicable to things which a man 

hath in his own right, to extend to things which he has as exe- 

cutor. It was never the intent of the party to releaſe more than 
what he had in his own right, and that appears by the recital of 

the legacy of five ; and therefore the words which follow 

muſt have a conſtruction according to the intent of Donning 

at the time of the making the releaſe, and ſhall be tied up to the 

— en and then nothing will be diſcharged but the le- : 
gacy. if a leaſe for be made, and the leſſor enter into L4. Ray. xr 9g. 
a bond that he will ſufter the leſſee quietly to enjoy during the 
term, without trouble of the leſſor, or any other perſon; if an 
entry ſhould be made upon the leſſee without the procurement 
or knowledge of the leflor, the condition is not broken, for the 


* 


(a) 1. Andr. 64, Carth. 119. 85 Yelv. 156, 
I, Show. 151. Lutw. 249- Holt, c 1. Sid. 141. 
620. 3. Lev. 274. ; and ſee the caſe of 3 Cro. Eliz. 6, 1. Leon. 263. 


Thorpe v. Thorp, 1. Ld. Ray. 235 0) 8. Co. 154 laſt 


| 
? 
| 
: 


Eafter Term, 6 Willie, & Mary; In B. R. 


denn Haft words are tied up to the word © ſuffer (a).“ If the | 
—— had not been releaſed by particular words, it would not have 
5 * releaſe of *all actions and demands —— a 
ral 


byare 
r theſe gene- 
2 be conſtrued to releaſe any thing beſides this 


bur meeting e 8 
_ meeting wi th a debtor of the teſtator, gives him a 
arty oy Ct this amount to an acceptance of the 

> Cara) it will not. The words in this caſe 
Cm for it 
is a releaſe which goes to the right. It is like the caſe (5) where 
one of the avewants releaſed the plaintiff after the taking of the 
cattle; which was adjudged void upon a demurrer, becauſe he had 
not then any ſuit or demand againſt the plaintiff, but had diſtrained 
the beaſts as bailiff, and in right of another. 


Dornzx, Fuffice, cited a caſe of Stokes v. Stokes, adjudged in 
the king's bench in the year 1669 (c. The plaintiff releaſed all 
which he had in his own right: there was a bond in which his 
name was uſed in truſt for another; and afterwards he brought an 
Alben of debt upon that bond, to which the releaſe. was pleadl. 
The plaintiff replied, that the releaſe was only of all ſuch actions 
wv wi mtu eo) oe pam agg yep 

ht of another this were ati the 

© > Jo 1306. 194 a verdi; and — rpm" of j 
L280 J #'that this bond muſt be in his own right; but the Court 


the judgment (4). x 
8 Dyer, 355- (4) See the eaſe of Hutchinſon v. 
5) 1. Roll. Rep. 246, Savage, 2. Ld, Ray. 1 306. 
G. Vent, 35. „ Lav. zn. * 
2. Keb. 530. 
Cafe 184. Anonymous. 
aRtionable A N ACTION ON THE.CASE Was ht for theſe words : « He 
= « He A « ftole the Calonel _ — 
% ſtole the Colo. 


e cb; It was made a queſtion whether theſe words were actionable, 
and the declara- there being no precedent diſcourſe laid in the declaration, either 
Gow is 89%" of the Colonel or his cupboard-cloth. f 


— the But THE Cour held the words aQtionable, for it is a charge 
3 of felony ; and if fuch words, as now laid in this declaration, are 
not attionable, any perſon may be ſcandalized; for it is and muſt 
3. Roll, Abr. be actionable to ſay of 2 man, that 4 he ſtole my Lord's horſes,” 
Tr. Joc. 2» GW 1 . 
*  parſon they did belong 
Kod. 33 


5. Roll, Rev. 440. Ray. 33. 1. Stra. 142. 1. Vent. 264. 8. Mod. 30. 371. 5 tho hoge- 
kd. Ray. 339. 1417. Cowp. 276. 


Eaſter Term, 2. William & Mary, In B. R. | 


The King againſt Silcot, * | Caſe 185. 


THE DEFENDANT was convicted before a juſtice of the peace, A conviftionon 
upon the ſtatute of 33. Hen. 8. c. 6. for keeping of a gun; yy OTIS 
and upon proof it that he had not 100l. per annum. — 


Zun, muſt ſtate, 

The record of the conviction was removed into the king's bench, — = — | 
and this exception was taken to it, v1z. non habuiſſet 100l. per year when the 
annum, but does not ſay when; for it may be that he one hun- offence was 
dred pounds per annum at the time when he kept a gun, but not omitted. 
when he was convicted, —— 48. 

itag. 12 

It was anſwered, that the words non habuiſſet ſhall relate to all 1 Lg. 
times paſt, and it is as much as to ſay nungzam- habuit, and the 2 L. Nn. 
concluſion being contra 2 ſtatuti, muſt explain ſuch words 238). 1475. N 
which ſeem to be doubttul. This was compared to the caſe (a) 1478. 1546. 
where debt was brought upon the ſtatute of 1. Rich. 3. c. 3. for 2. Sta. 1184. 
taking away of goods before the plaintiff was convicted of the fe - 1. Nr. 66. 496. 
lony laid to his charge contra formam ffatuti, he being only com- 2 10 25 
mitted upon ſuſpicion ; now though he did not alledge that the 2. 341. 378. 

were taken for this cauſe, it ſhall be intended they were ſo 1. Burt. 148. 

taken when no other cauſe is ſhewed. 2 

Curia. This is a conviction before a juſtice of the peace, . 320. 
and therefore the time when the offence was committed ſhould be — | 
* certainly alledged, viz. that the defendant predic. dis et anno | 
had not 100l. per annum. For which reaſon it was quaſhed (I). [ 281 ] 


(a) Hill v. Langley, Cro. Eliz. 749. It has, however, been determined, on the 
where a caſe from Dyer, 312. is cited to ftatutes of 22. & 23. Car: . c. 25. and 
the ſame effect : an action for diſtrain- Ff. . c. 14. which prohibits unquali- 
ing beaits of the plough contre formam fied perſons from keeping guns to kill 
Aatuti, and not alledged that he had other game, that not only the negative gui 
goods ſufficient ſor the diftreſs ; yet held cations muſt be ſet out in the information, 
good, becauſe contra formam flatuti im— as in Rex v. Mancot, . Stra. 66. 
plies as much. Rex v. Hill, 2. Ld. Ray. 1415-3 Rex . 

(5) The words of 33. Hen. 8. c. 6. Jarvis, 1. Burr. 248. Bluet v. Needs, 
are, „That no perſon, except he has in Comyns, 525.3 Rex v. Wheatman, 
* his own right, or in the right of his Dougl, 331. Rex v. Hall, 1. Term 
« wife, to his or their own uſes, lands, Rep. 4320. ; but that the time when the 
Ec. to the yearly value of one hundred offence was committed muſt alſo be 
pounds, ſhall ſhoot in any band-gun, ſtated, as in Rex v. Pullen, Salk. 369. 3 
Ke. or uſe to beep in his houſe, or Rex v. Chandler, Salk. 478. ; Reg, ov, 
© elſewhere, any hand-gun, c. on Simpſon, 10. Mod. 248. See alfa 
pain of ten pounds. — But this a& Boſcawen on Convictions, 22. 26. 
is repealed by 6. & 7. Hill, 3. c. 13. 4Þ 


““A. Biſſo 


Eaſter Term, 2. William & Mary, In B. R. 


Cafe 186, Biſſe againſt Harcourt. 
Hilary Term, 1. Will. & Mary, Roll 215. 


5 
* 


— ; THE PLAINTIFF brought an action for four hundred 2 


Dan and for ſo much money had and received of him by the def 
kad n de pls, The defendant pleaded an attainder of high treaſon in abatemeny, 
ought not io ànd therefore ought not to anſwer the declaration. The plaintiff 


conclude with a replied, that after he was attainted, and before this action brought, 
demand of da- he was pardoned, and concludes thus, © unde petit. judictum a1 


e ol 
277. 10 wie The defendant demurs ; and for cauſe ſhewed, that the replica- 


S. C. 1. Show. tion is not well concluded, for © damna ſua” ought to be left out. 


8. C. Cath. And of that opinion was THE Couxr; and therefore a rule was 


__ We made, that he might diſcontinue this aQion without coſts. 
2. | ' 7 * 
Ray. 1063. Raft, Ent. 663. 68x, Co. Ent. 160. Show. 255. 1. Com. Dig. 68. 4. Bac. Abr. 


52. Lucas, 112, 1. Ld, Ray. 333, 339+ 594 2» Ld. Ray. 1021. 1053. 1. Lev. 412, 
Lutw. 36. C. Mod. 235. 10. Mod. 205. 12. Mod. 119. 400. Comp. 575. Dovgl. 428, 
2. Term Rep. 439» 


Caſe 187. 1 4 Mordant againſt Thorold. 


| Hilary Term, 1. & 2. Vill. & Mary, Roll 340. 
If dowier be af. T HE PLAINTIFF brought a ſcire Forth po. a judgment, 


firmed on error, The caſe was thus: Ann Thoreli recovered in dower againſt 
end, aſter writ of & ir Jobn Thorold, in which action damages are given by * 
nts P's WS wes of on, the 20. Hen. 3. c. 1. Sir Fo orold brought a 
os and dies Writ of error in the king's bench, and the judgment was affirmed, 
before the wil Then the plaintiff in dower brought a writ of enquiry for the da- 
is executed, ber mages, and married Ar. Mordant, and died before that writ was 
buſband, as ad. executed. Mr. fordant takes out letters of adminiſtration to his 
miniſtrator,hall wife, and brought a ire facias upon the judgment. 


not have a ſcire , 

facias for the | The queſtion was, Whether it would lie? 

damages; for it 5 | a 0 

is not” a duty This depended upon the conſtruction of the ſtatute 17. Car. 2. 
until aſſeſſed. . 8. which enacts, © that in all perſonal act ĩons, and real and mixt, 
* \ 282 ] © the death of either party between the verdict and the judgment 

- © & ſhall not hereafter be alledged for error, fo as ſuch judgment 
8. C. 3. Lev. d be entered within two Terms after ſuch verdict.” | 


275. 1 8 1 7 3X3 Rebar 
8. C. 1, Show. PEMBERTON, Sergeant, inſiſted that this was a judicial writ, 


Sen c, And that the adminiſtrator had a right to it, though the wife died 
8. C Cari, * before the profits were aſcertained by the writ of enquiry ; it is 
133. no more than a plain ſcire facias upon a judgment, which an * exe - 
8. C. Helt, 305. cutor may have, and which was never yet denied, though this 


7. Leon. 56. ſeems to be a caſe of the firſt impreſſion. 
3. Lev. 275. 


x. Sid. 188. 1. Lev, 38. 10. Mod. 161, 12. Mod. 346. 2, Ld, Ray. 1050. 
2. Bac. Abr. 151. +; n AID 8 fo e R 
Te 


Eaſter Term, 2. William & Mary, In B. R. 


Taz COUNSEL on the other fide argued, that it is true, an exe- 
cutor may have a ſcire facias upon a judgment recovered in the 
life of the teſtator by reaſon only of ſuch recovery; but this ſcire 
facias is brought for what never was recovered, uſe the wife 
died before any ng was veſted in her; for the judgment will 
Rand ſo as to affect the lands, but not for the damages, 

Curia. When a ſtatute which gives a remedy for mean pro- 
fits is expounded, it ought to be according to the common law 
Now where entire damages are to be recovered, and the demandant 
dies before a writ of enquiry executed (a), the executor cannot 
have any remedy by a ſcire facias upon that judgment, becauſe 
damages are no duty till they are aſſeſſed, 

Sad adjournatur (5). 

(a) See the 8. & 9. Vll. 3. e. 11. given for the defendant, S. C. 1. Show, 
J. 6. 97+ S. C. 1. Salk. 252, 8. C. Carth, 
(5) It is ſaid, that judgment was 133. 8. C. Holt, 305. 
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TRINITY TERM, 
The Second of William and Mary, 
1 * | ; 
The King and Queen's Bench. 2 


Sir John Holt, Kut. Chief Juſtice. 

Sir William Dolben, Kant. 
Sir William Gregory, Kt. Fuſtices. - 
Sir George Treby, Knt. Attorney General. 
Sir John Somers; Kut. Solicitor General. 


| *f 284] 
o Shotter againft Friend and his Wife. Caſe 188, 
Hilary Term, 2. Will: & Mary, Roll 39. 


WAHE FLAINTIFF and his wife declared upon 4 probibition; A probibition 
outing forth, that John Friend on the 13th of Ockaber, "© to tbe ſpiri- 


if 
22. Car. 2: made his will, by which he bequeathed 


married, paid the ſaid legacy to Mary Friend, who is ſince dead; Jane ten if 
that Thames Friend, the heathen of the fold Adey; Bid afbarhns nn 
death demand this legacy in the conſiſtory court of the Biſhop tal, and they re- 

Minton; that the plaintiff pleaded payment, and offered to prove fuſe ſuch proof 
it by one ſingle witneſs, which proof that court refuſed, though the oY — 2 
witneſs was a perſon without exception; and thereupon ſentence ,, if they reſgſe 
was given there againſt the plaintiff ; which ſentence was now proof of pay- 
pleaded ; and upon demurrer to the plea, | ment of a legacy 


by a fingle wit. 
neſs.S, C. x. Show. 158 372. 8. C. Comb. 160. 8. C. 2. Salk. 547. & C. Carth. 143, 


S. C. Holt, 752, Cro. Eliz. 666. Moor, 907. 1. Roll. Rep. 13. 2. Roll. Rep. 414. 
. Mod. 272. 1. Bec. Abr. 618, 619. 2. Bac. Abr. 293. 3. Bac. Abr. 489. 4. Bac. Abr. 261, 
I. Ld. Ray. 220. 2. Ld. Ray. 1761. 2172. 1211, Cowp. 42. 1. Term Rep, 351. 
2. Term Rep. 473. 3. Term Rep. 3. 315. 4+ Term Rep, 389. 
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Serin The queſtion was, Whether upon the whole matter the defen. 
dant ſhould have @ conſultation? or whether a probibition ſhould he 


Fu 8 ; * T . 0 
ARES. — becauſe the proof by one witngi wes denied by chat 


IT was ARGUED, that the defendant ſhould not have a conſul. 
tation, becauſe matters teſtamentary ought to have no more favour 
| ttman things relating to tithes, in which caſes the proof by one 
*[ 284] witneſs has been always held good. * Soit is in a releaſe to dif. 
—_— a debt, which is well proved by a ſingle teſtimony, and it 
would be very inconvenient if it ſhould be otherwiſe ; for feof. 
ments and leaſes may. come in queſtion, which muſt not be re. 
jected, becauſe proved by one witneſs. © A modus decimandi comes 
up to this caſe, upon the ſuggeſtion whereof prohibitions are 
never denied; and the chief reaſon is, becauſe the ſpiritual court 
will not allow a mdus to be any diſcharge of tythes of kind. 
The courts of equity in eſiminſter Hall give relief upon a proof 
by one witneſs ; ſo lizewiſe do the courts of the common law, if 
the witneſs is a good and credible perſon. It is true, a prohibition 
ſhall not go upon a ſuggeſtion that the eccleſiaſtical court will not 
receive the teſtimony of a ſingle witneſs,” if the queſtion is, upon 
proof of a legacy deviſed, or marriage or not, or any other thing, 
Which originally doth lie in the cognizance of that court; but 
: payment or not payment is a matter of fact triable at the law, and 
not determinable there; if therefore they deny to take the evidence 

of a ſingle witneſs, a prohibition ought to go (a). | 
SECONDLY, The ſentence is no obſtacle in this caſe, becauſe the 
3. Mod. 194. Plaintiff had no right to a prohibition until the teſtimony of his 
10. Mod. 12. witneſs was denied, and ſentence thereupon given; and this is 
$39 agreeable to what has been often done in caſes of the like nature, 
e. 8 5* As for inſtance, prohibitions have been granted where the proof 
= 6. of a releaſe of a legacy by one witneſs was denied (b). So where 
the proof of payment of tythes for pigeons was denied upon the 
= like teſtimony (c). So where a ſuit was for ſubſtraction of tithes, 
; and the defendant pleaded that he ſet them out, and offered to 
| prove it by one witneſs, but was denied, a prohibition was grant- 
ed (d). And generally the Books are, that if the ſpiritual court 
refuſe ſuch proof, which is allowed at the common law, they ſhall 
be prohibited (). There is one caſe againſt this opinion, which 
is that of Roberts in 12. Co. 65. but it was only a bare ſurmiſe, and 

of little authority. 

Thoſe who argued on the other fide held, that 4 conſultation ſhal 
go, and that for two reaſons. — FitsT, Becauſe a prohibition is 
rayed after ſentence.—SECONDLY, Becauſe the eccleſiaſtical court 
8 original juriſdiction over all teſtamentary things. As to 
THE FIRST POINT, it is plain that if that court proceed contrary 


| | a) 2. Inſt. 608. | (e) 2. Roll. Abr. 299, 300. Ye 
5 Bagnal . Stokes, Cro. Eliz, 92. Latch. 117. 3» Bulſt 242 
88. Moor, 907. | Hutton, . . Roll. Reg 42. 
(c) Mallory v. Marriot, Cro. Eliz. (ro. Eliz. 666. 1. Show, 158. 8. Salk 
666. Moor, 4x4; * + © © 47. 8 34 
(4 Moor, 41 35 TS. Roll. Rep. 439. 
$+ Bac. Abr. 99 · 


* 


3 


to 


; Trinity Term, 2. William & Mary, In B. R. 
to thoſe rules which are uſed and practiſed at the common law, yet 
no prohibition ought to go after ſentence, but the proper remedy 
is an appeal, -SECONDL Y; It cannot be denied, but that that court 
had cognizance of the principal matter in this caſe, which was a 
legacy, and payment or not is a thing collateral. Now wherever 
they have a proper juriſdiction of a cauſe, both that and all its de- 
pendences ſhall be tried according to their law; which rejects the 
proof by a ſingle witneſs. - This was the opinion of Porhau and 
WILLIAMS, 5 ices, in thoſe times when moſt of the caſes cited 
on the other were under debate. In the caſe of Brown u. 
Wentworth (a), a revocation of a will was offered to be proved by 
a ſingle witneſs in the ſpiritual court; which being denied, a pro- 
hibition was prayed in the king's bench, but denied, beEaule the 
will being the principal matter of which that court had an original 
juriſdiction, therefore the revocation thereof, which was a collate- 
ral matter, but depending upon the principal, ſhall be tried there; 
for when the original belongs properly to their determination, all 
dependences thereon ſhall follow it, and be tried by them according 
to their law. In Eafter Term in the fourth year of Charles the 
Firft this came to be a queſtion again (6) ; it was upon a libel for 
alegacy, and plene adminiſtravit pleaded, which they endeavoured to 
prove by the teſtimony of a ſingle witneſs, and denied. In that caſe 
Croke and YELVERTON, Juſtices, were againſt the prohibition, 
becauſe a ſuit for a legacy was a thing merely ſpiritual, and pay- 
ment thereof is of the ſame nature; fo that the eceleſiaſtical court 
has a proper juriſdiction both of the matter and the proof. By 
theſe inſtances it may be ſeen that it is not yet a ſettled point that 
a proof by one witneſs in. that court is good; for prohibitions have 
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been both granted and denied (c). It cannot be a reaſon to grant 


a prohibition to the ſpiritual court for refuſing ſuch proof which is 
allowed at the common law, becauſe though the proof by a fingle 
witneſs is allowed at the law, yet it is not a concluſive evidence, 
becauſe the jury, who are of the vicinage, are ſuppoſed to knowthe 
fact, and may give a verdi& upon that knowledge without proof 
or witneſs, as well as where there is but one. | | | 

Tut Cour, in Michaelmas Term following, were all of opi- 
nion, that no cenſultation ought to go; for as where the eccleſiaſtical 


court proceeds upon things merely ſpiritual no prohibition is to be 
71 


*[ 286 ] 


granted, as in ſuits about probates of wills, &c. ſo where they med- 


dle with temporal matters, or refuſe to admit ſuch proof which is 
allowed at the common law, no conſultation ſhall go. If the law 
ſhould be otherwiſe, it would be inconvenient for all executors and 
adminiſtrators ; for if they ſhould be compelled to prove payment 
of debts by two witneſſes, they might often fail of that proof, and 
ſo pay the money twice. Such proof which is good at the com- 
mon law ought to be allowed in their court, and at the common 


law it is not neceſſary to prove a payment of a debt by two wit- 


neſſes. They may follow their own rules concerning things 
which are celginathy in their cognizance; but if any collateral 
matter ariſes, as concerning a revocation of a will, or 
{) Yu, 92. (+) Cro, Jac. 264. 12. Co. 67, (c) Hetley, 87. 1. Sid. 161* 
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Snor eu payment of a legacy, if the proof be by one witneſs 
ef ought to allow it. Vitbes are of eccleſiaſtical — 
KIEND » - . - » 
axDzrs Wirz. now if 2 libel ſhould be brought for ſubſtraction of tithes, and 
| the defendant proves by one witneſs, that he ſet them out from the 
nine parts, though the parſon had not any notice of it (which he is 
not to have at the common law, though it is otherwiſe by their 
law), that court muſt allow this proof, otherwiſe a prohibition muſt 


80. 

As to the other point, a prohibition may be as well after 
as before ſentence, rr 
of the prohibition. : 


DoiBex, Fuftice, cited a caſe of Richardſen v. Deſborow in 

the king's bench, Fil. 1675 ; which was, A deviſe of a of 
one hundred pounds ; the executor was ſued, who pleaded, that the 
teſtator owed another perſon the like ſum of one hundred 22 
upon bond, which being paid he had not aſſets ultra. upon 
proof in the ſpiritual court it appeared there was but one witneſs 
to the bond; which not being a good proof of it in their law, 
there was a ſentence for the payment of the | „ and afterwards 
a prohibition was granted upon the ſuggeſting of this matter (a). 


(«) e Argyle . Hunt, 1. Stra. Darby v. Coſens, 1. Term Rep. 552, ; 
187. 3 Full v. Hutchins, Cowp. 422.; Ladbroke v. Cricket, 2. Term Rep, 
Blacquiere v. Hawkins, Dougl. 377.; 649. 
*[ 287 ] 


Caſe 189. Aſhcomb againf the Inhabitants of the Hundred 
EONS | of Elthorn, \ | 


Hilary Term, 1. Will. & Mary, Rell gor. 


ff a ſervant, or AN ACTION was _ upon the fatute of I inton (a) for 
88 a done in the pariſh of Harmondſworth in Longford 
other, be robbe Lane in the faid hundred. 8 

of his maſter's The caſe was thus: The plaintiff employed one Coxhead his 
money, the Kr. ſervant to ſell fat cattle in Smithfield, who x omg” ens dg 
vant, may, by dred and fix pounds, which money he delivered tied up in two 
the ftarute of bags to one Strange a quaker, who was robbed in the company 
Winton, main- of Coxhead; he being alſo robbed of twelve ſhillings. 

tain an aten both gave notice of this robbery to the, inhabitants of the next 
— bun. village, and Goxhead was examined by the juſtice of the peace 
dred ; but the dwelling in the county and hundred where the robbery was com- 
3 by mitted, purſuant to the ſtatute, &c. (5) before whom he made 

d „ BY 

. the ſervant and the bailce.—3. C. Carth. 145. S. C. 1. Show. 9 241. 
$. C. Salk. 623. 8. C. Holt, 460. 637. Cro. EZ. 142. 1. Leon. 323. 4. Mod. 404. 


10. Mod. 110. 386. 11. Mod. 261. 12. Mod. 54. 2. Barnes, 371. Ld. Ray. 826. 904. 


2. Stra. 1170. 1247 3- Com. Dig. 475, 476. 
(2 13. Edw. 1. c. (5) By $. Goo, 2. c. 16. 


oath, 


Trinity Term, 2. William and Mary, In B. R. 


cath, that he did not know any of the robbers; but Strange, being 
| a quaker, refuſed to be examined upon oath. Mr. Afhcomb the 
maſter brought an action againſt the hundred, and all this mat- 
ter was found ſpecially. 


The queſtion was, Whether the action was well brought in the 
name of the maſteg ; and ſo whether the hundred ſhould be liable 
to pay the money of which the guaker was robbed, he refuſing to 
be examined upon oath ? 


In this caſe the ſtatute of 27. Eliz. c. 13. was conſidered, 
which was made in favour of the hundred; for it enacts, “ that 
« the party robbed ſhall not maintain any action againft the hun- 
« dred, except he give notice of the robbery with convenient 
« ſpeed to the inhabitants of ſome town, vill, or hamlet, near the 
« place where he was robbed; and except within twenty days 
« next before the action brought he be examined upon oath be- 
« fore a juſtice of the county inhabiting in the hundred where the 
« robbery was committed, or near the fame, whether he knew 
« the parties who robbed him, or either of them.” It was agreed 
that the maſter may have an action for a robbery committed upon 
the ſervant, but that is by virtue of the er. of Winton (a). 
The Caſe of Jenes againſt the hundred of Bromley (b) is to that 
purpoſe, which was a robbery upon himſelf, wife, and fervant, 
the money being taken from the ſervant; and the maſter made 
oath that he did not know any of the robbers, but it happened 
the ſervant did know one of them whoſe name was Leonard, of 
which he did then inform his maſter; and this matter appearing to 
the jury, it was found ſpecially; and upon * the argument of that 
ſpecial verdict theſe points were reſolved :—FirsT, That the oath 
of the maſter without the ſwearing of his ſervant is good, becauſe 
the ſervant had only the bare cuſtody of the money—SECoNDLY, 
That the information then given by the ſervant to the maſter, of 
his knowledge of one of the robbers, did not oblige the maſter, 
becauſe the money ſhall be faid to be in his poſſeſſion and not of 
the ſervant, the maſter being then preſent, which is all the diffe- 
rence between that caſe and this at the bar; ſo that the maſter is the 
perſon robbed within the meaning of the ſtatute of Winton,although 
the money be in the hands of the ſervant. Suppoſe the ſervant 
had received a thoufand pounds, and not being able to carry it 

himſelf had employed ten men, each to carry one hundred pounds, 
and they had been al! robbed, the owner may have an action 
— © hundred upon the affidavit of one of the perſons robbed : 
the reaſon is, becauſe the poſſeſſion ſhall follow the property, and 
the poſſeſſion of the whole will follow every part. There are 
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authorities to prove, that if the ſervant be robbed, the maſter may 


give evidence what money was delivered to him, though that 


(a) Cro, Car. 38. Latch. 127. Stiles, (6) In the year 1658, Esch. 
156. 4. Mod. 308. 2. Leon. 3z, 146. 
1. Browal, £55. Salk, 613. 


| might 


' Trinicy Term, 2. William & Mary, Ia H. K. 


Amen be as well proved by another witneſs (2). Now though a 
et cis de admitted, yet an action will not lie againſt the hundred 
. „ maſter in the caſe at the bar; for the ſtatute of Queen 
OF Twi lizabeth, being made fo much in favour of the hundred, ought to 
Hewpz+v er be purſued. The reaſons why an oath is joined by that ſtatute 
EN. are, _Firsr, That the perſon robbed ſhould enter into a recogni- 
Zance to proſecute the robbers, if he knew them, or any of them 
SECONDLY, That the hundred might be excuſed upon the con- 
viction of ſuch perſon or perſons —TriRDLyY, To prevent 2 
robbery by fraud. Now ſuppoſe the fervant is intruſted with 
money, and robbed by confederacy, ſhall the hundred be anſwer. 
able becauſe the ſervant has broke his truſt? No, the ſervant 
ht to be fworn for the purpoſes mentioned in that act, which 
if he refuſe, the maſter has loſt his action (b}, But if the ſer- 

vant be robbed in the company or preſence of his maſter, the 
is {till in judgment of the law in the poſſeſſion of the maſter, and 
that was the reaſon of the judgment in Fones's Caſe (c). This is 
not like the caſe of a common carrier, who though he may be 

ſaid to be a ſervant, yet he is entruſted by this law. 


* | 289 ] Conta. This action might have been well brought for the 
| whole by Goxhead alone (but it is now too late, the year being ex- 
Novel. 155. wired); for where a ſervant is robbed of part of his maſter's goods 
and part of his own, he may have an action, and recover judgment, 

for the whole. | 


And therefore at another day the plaintiff had judgment for 
twenty-ſix ſhillings only. \ 


| \ 
8 2. Roll. Abr. 68 5. (s) Green's Caſe, Cro. EN. 142. 1. Leon. 323. 
c) Stiles, 156. 319. 1 f 2 | | 
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Caſe 190. Pain againſt Patrick and Others. 
Eafter Term, 2. Will. & Mary. Rell 43. 


Achon on the THIS was a ſpecial action on the caſe brought by Jaac Pain 
8 = againſt Edward Patrick and Milliam Boulter for hindering 
5 ar" 7 the plaintiff to go over a ferry: the declaration ſets forth, that the 
Gage in a com- vill of Littleport, in the Ie of Ely, is an ancient vill, within which 
mon highway, there is a river called H/;lner River, over which there was an an- 
exceptſome ſpe- cient paſſage in a ferry-boat, from the north-eaſt part of the ſaid 
cial en- | 
due; but the re. vill to the end of Ferry Lane, and from thence to another place 
medy muſt bevy called Adventurers Bank ; that this paſſage was for all people at a 
© inditment. certain price, &c. excepting the inhabitants of Littleport living in 
S. C. 2. Show. ancient houſes there, who, by reaſon of an ancient cuſtom in the 
yo . . ſaid vill, were to paſs ad libitum ſurm without paying toll, &Cc.z r 
the plaintiff was an inhabitant in an ancient meſiuage in the fai 


C. Comb. 
Ing vill, and that there was an ancient ferry-boat kept there by the 
8. C. Carth. k : 


1. 191. 8. C. Holt, 6. 3. C. Ray. Ent. 439. 10. Mod. 150. 332. Comyns, 38. 174. 
Ld . Ray. 488. 453+ 2 Ld. Ray. 2091, 1169. 1390. 1, Com. Dig. 129. 201. 


owners 


Trinity Term, 2. William & Mary, In B. R. 


owners thereof, till the firſt day of May in ſuch a year; after Pats 
which day the defendants did not keep the fame, wan plain- * 


tiff loſt his paſlage, &c. And Orusas. 


The defendants, prote//ands that the pallage was not in a ferry- 
boat, prote/tando etiam that there was no ſuch cuſtom, &c. and 
that the plaintiff was not, an inhabitant in an ancient meſſuage in 
Littleport, for plea ſay, that before the exhibiting of the bill they 
did erect a bridge over the ſaid river where the paſſage was an- 
ciently, and this was done and maintained at their own coſts, and 
that the plaintiff melins et celerius could paſs over the ſaid bridge, 
Ke. This was pleaded in bar. 


The plaintiff replied, that he per aliquem pontem libertatem 
paſſagu trans et ultra rivum prædict. ſecundum conſuetudinempred, 
in narratione mentionat. habere non permiſſus fuit contra conſuetu- 
dinem pred. Et hoc paratus g verificare, &c. | 
*The defendants demurred ; and the plaintiff joined in de-“ { 290 ] 
murrer, | 
THE QUESTIONS were : 


FixsT, Whether this, was a good cuſtom, as laid in the decla- 
ration, for the inhabitants of a vill to claim to begiſcharged of 
toll ratione commorantice ? 40 OR 

SECONDLY, If the cuſtom is good, then, Whether the defen- 
dants plea in bar is alſo good to diſcharge themſelves from keeping 
of the boat? 

THiRDLyY, Whether the plaintiff can maintain this action? 


This caſe was argued now, and in Eafter Term following, by 

Counſel for the defendants, and in the fame Term by Counſel for 
the plaintiff, _ | | 

Thoſe who argued for the defendants ſaid, that as to the firſt 10. Mod. 133. 

point, though this is ſet forth by way of cuſtom, yet it is in the 158. 229. 300. 
nature of a 2 which is always alledged in the perſon; 11. Mod. 53. 
but Here it is for the inhabitants of a vill, &c. Now this cannot 72. wa 
de good by way of preſcription, becauſe in ſueh caſe there muſt 249- — 
be a certain and permanent intereſt abiding in ſome perſon, which 1. LA. Ray. 
cannot be here; for a mere habitation or dwelling in an houſe 406. 

will not give a man ſuch an intereſt. That which makes a pre- 
ſcription good is uſage and reaſonableneſs (a), but it cannot be 
ex rationabili cauſa to preſcribe ad libitum ſuum, for the ferry-man 
bas neither any conſideration or recompence for the keeping of 
his boat, when the inhabitants may paſs over at their plealure 
bwithout paying toll. It is true, a man may preſcribe to have com- 

mon ſans nombre, which in ſtrictneſs is to put in as many cattle 
as he will; but if he lays his preſcription ad libitum ſuum, it is not 


() 1. Leon. 142. 3. Leon. 4. 
(« | Ok 
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* 
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Fam good (a). If therefore this is not good of 'ption, ; | 
3 cannot be ſupported by cuſſom, becauſe War as Las whos 
ATH3CK - . » . 

_ what has ſome certainty, and which muſt likewiſe have a reaſonable 
beginning (5). Now there can be no certainty in this cuſtom, | 
becauſe the plaintiff claims it only during his cemmorancy in a 
meſſuage in which he had neither a certain time or eſtate, and 

this is ſuch a tranſitory intereſt which is not allowed in the 


— * 


* 
; 
Ys 
217 

* 

5 
1 

. 

ies 

C *2 


4 
| ol 
7 
. 


n 


6AM 1 * 
r 


1 hy 


_ this muſt be very unreaſonable. It is true, — a cuſtom for 
ermen to dry their nets upon another man's is e) 
which e upon the land — . 
but the reaſon is, becauſe the catching of fiſh is for the public be- 
: nefit, and every man may have advantage by it. A cuſtom to have 
| ſelam et ſeparalem paſturam has been formerly doubted whether 
=: or not; but it is now held to be good /), becauſe the lord 
of the foil might have ſome other recompence for ĩt.— THIRDIy, 
Becauſe it is unlimited, for the tenants may paſs and re-paſs ad 
libitum according to this cuſtom ; but it ought to be laid for their 
neceſſary occaſions, for otherwiſe the defendants may be deprived 
2 freehold, becauſe the tenants may always keep the boat in 


2 law (c). And therefore it has been adj that a cuſtom ſor | 
1 an infant to ſell his lands when he can ure an ell of cloth is 
FM void (4), becauſe it is uncertain of what age he may then be; and 

po it is equally as uncertain, how long a man may live in one of theſe 

4 ® [ 291 ] ancient houſes. Such a cuſtom might be good in point of tenure, 

4 for it * have a reaſonable commencement between lord and 

4 tenant; but this cannot be good as laid in this declaration, for ſe. 

155 12. Mod. 15. veral reaſons.— FIR sT, Becauſe it is not alledged that the defen- 

be 198. 499- dants of right ought to keep a boat there, or that it was nec 

*# — — for them to be always attending, for poſſibly it might require the 

= L4. Ray, 856. uſe of ſkilful men; and therefore in all actions brought for not re- 

7 922. pairing of ways, it is alledged that the defendant reparare debuit.— 

8 SECONDLY, e it brings a charge without any recompence, 


| | Tus SECOND POINT was not much inſiſted on, which was, as 
= to the matter of the plea; only it was ſaid, that it was not ſo well 
4 to take away the whole preſcription z that the plea might haye been 
good, if it had been gucuſque the bridge fall or decay, then the 
preſcription revives again. f 
THE THIRD POINT. Then ſuppoſing the declaration to be 
ſufficient, yet as this is upon the record the plaintiff could not 
have this action, becauſe he had ſet forth this to be a public and 
common ferry for all people to paſs, and that he was hindered, but 
' does not ſhew any particular damage, and therefore can have no 
cauſe of action. It is like the cafe of a common highway which is 


() Meller . Staples, 2. Mod. 6. of Touch . Parſons, 3. Burr. 
(8) Ste Fiſher . Wren, ante, 1794. 
(e) See the Year Book 8. Edw. 4. 


5 Hob. 86. 6. Co. 60. pl. 18. Bro. Abr. * Cuſtoms” 

{4) Gedbolt, 14. 3. Com. Dig. pl. 46. 

See the caſe (/) Ante, 246. 250. 1. Mod. 75. 
| out 


} 


*© Enfant” (B 6.). 
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of repair, for which no man can bring an don, unleſs he has Pars” 
—— damage or loſs more than the reſt of the people paſ- Fee . 
ſing that way (40, but the party ought to be indicted; and this is to , Orr 
prevent multiplicity of ſuits; for if one man may have an action, ou 
every perſon travelling that way may have the like, g 


ANOTHER EXCEPTION was taken to the declaration, viz. that 
all the cuſtom. is laid to be for the inhabitants of an ancient vill 
* to paſs toll-free TO Ferry Lane To Adventurers Bank, and [ 292 ] 
they do not alledge that bank to be within the vill (5). | 


Thoſe who the plaintiff held this to be a cuſtom, 
as ſet forth A ſuch it is not . ſame 
rules with a preſcription, which muſt have a lawful commence- 
ment ; but it is otherwiſe in a cuſtom, for it is ſufficient if it be 
certain and reaſonable. The caſes cited on the other fide are 12. Mod. 35, 
not to this purpoſe, becauſe they concern only ſuch cuſtoms 249+ 
which relate to ſome intereſt or profit in the land of another per- gu. 8 l. 149» 
ſon, but this cuſtom is only in a matter of exemption and eaſement. FE not 
This was the very differenc e 
. om for every in- 
habitant of a particular town to have a way over ſuch lands to go 
E 
ow a paſſage over a river is no more than a „and Ld. Ray. 725 
LE. * Sener nec 
„ ince therefore no intereſt is claimed by the plaintiff, 
but only an eaſement, this preſcription need not be laid in the 
owners, but in the inhabitants of the vill of Litileport. It may 
be compared to a caſe where a cuſtom was laid for the inhabitants 
of a town to pay a madus in dil of tithes; this was held 
good (e), becauſe it was by way of diſcharge in the perſons lands, 
without claiming any profit in that of another. It is alſo like the 
common caſe of a market ; when a man has pitched his ſtall there, 
no perſon can remove it, for he has a right ratione commorantiæ. 


| Then as to the firſt objection upon the firſt point, That a cuſ- 
tom to paſs and repaſs ad libitum cannot be good, it was an- 
ſwered, this paſſage was in the nature of a highway, over which 
a man may paſs as often as he will; and therefore it is well 
enough as laid in the declaration. 


As to the objection, that it ought to be laid in ſome perſon, 
and not in the inhabitants, it was 1 
plaintiff, and no ſuch thing can be to one man but it makes ano- 
ther a treſpaſſer, and it is no intereſt in the plaintiff to be diſcharg · 


(a) 29. Hen. 8. pl. 27. Co. Lit. 56. (6) See Rex v». Gamlingay, where 
Moor, 108. Cro, Eliz. 664. 5. Co. 104. an inditment againſt the pariſh of B. for 
See Ruſſel v. the Men of Devon, that not repairing a road leading from A. 10 
an action will not lie by an individual B. was held to be excluſive of B. and 
of a county againſt the inhabitants of a therefore bad, 3. Term Rep 513. 
county, for an injury ſuſtained in conſe (c) 6, Co. 59. 4, Term Rep. 717. 
quence of a county bridge being out of d) See Tripp v. Frank, 4. Ter. Rep. 666. 
repair, 2. Term Rep. 667, le) Hob. 118. Yelv, 163. 
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rar, eld of a charge. A cuſtom to grind at the lord's mill diſcharged 
5 of toll, 2 caſe ; for is it not as much charge for a lord 
e Oruzas, Of a manor to keep a mill, as for the defendant to keep a boat ? 
py If the plaintiF had preſcribed, then this had come within the rules 
[ 293 Jef Genua Caſe (e). But he has alledged à cuſtom, and 
when ſuch allegations are made, they ought not to be too narrowly 
ſearched for: no reaſon can be given why an infant at fifteen ye 
of age ſhall be capable to make a feoffment in one town and not 
in another (5). | 


Then as to THE THIRD POINT, that this being laid to be a 
common ferry, the plaintiff ought to ſhew fome ſpecial 
to maintain an action. To which it was anſwered, that 
right was on the plaintiff's ſide, and that was ſufficient to main- 
iin the action. It is not like the caſe of a common highway, as 
mentioned on the other fide, becauſe this action is confined to 
_ Littleport alone, and no man is intitled to it but ſuch who in- 
habit that vill, ſo that every man cannot bring an action. 


As to the exception to the form of the declaration, that Ag. 
venturers Bank is not laid to be in the vill, it was faid, that the 
plaintiff only claimed a right of paſſage over the river, which 
is laid to be in the vill of Littleport, the bank is only the termj- 

nus ad quem; it is like the caſe where the defendant covenanted 
to repair à mill and the water-courſes in a pariſh, and alſo the 
banks belonging to the mill, in which caſe the plaintiff had judg- 
ment (c), though he did not ſhew in what vil the banks were, 
becauſe” it ſhall be intended to be in the fame vill where the 

Afterwards in Trinity Term 3. Will. & Mary, judgment wa 
given for the defendant, abſente Dol REN, Juſtice, who was alſo 
of the ſame opinion. [Ih | 

IT WAS RELD that the cuſtom was well alledged, both as to 
the manner and matter: it is true, all cuſtoms muſt have reaſon- 
able beginnings, but it would be very difficult to aſſign a lawful 
cominencement for ſuch a cuſtom as this is ; ſo it would be fox 
the cuſtom of gavelking, or borough Engliſh, which are cire 

Sera, 1228. cumſcribed to particular places; and fince it is ſufficient to al- 

2. Salk. 12. Jedge a cuſtom, by reaſon of the place where it is uſed, it may 
be as reaſonable in this caſe to ſay that thefe has been an ancient 
ferry-boat kept in this place; it is but only an inducement to the 
cuſtom, which did not confiſt ſo much in having a right to the paſ- 
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ſage, as to be diſcharged of toll. This might have a lawful be- 

| ginning, either by a grant of the lord ta the anceſtors of the de- 
[294 I tendant, or by the agreement of the inhabitants. A cuſtoin 
alledged for all the occupiers of a cloſe in ſuch a pariſh to have a 

(a) 6. Co. 59. b. (e) Brent v. Haddon, Cro. Jac. 555, 

(5) 13. aw 4. pl. 3. and Breſſey v. Humfries, Cro. Jac. 557» 

foot-way, 
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way, &c. is not (a); the reaſon is, becauſe the plaintiff 
— 8 preſcribe oh ra who has the inheritance ; ＋ where 
a thing is of neceſſity, and no manner of profit or charge in the 
ſoil of another, but only a thing in diſcharge, or for a way to a 
market, or to be quit of toll, in ſuch caſes not only a particular 
rſon but the inhabitants of a vill may alledge a preſeription. 
Thi may be as well alledged as a cuſtom to turn a plow upon 
another man's land, or for a fiſherman to mend his nets there. It 


Pawn 


PaTzicx 
ano Ornras, 


1. Ld. Ray, 
386. 406. 
2. Ld. Ray. 
1169. 


js good as to the matter, fox it is only an eaſement ; it is like a cuſ- 


tom alledged for a gateway or water-courſe, and for ſuch things 
inhabitants of a vill, or all the pariſhioners of a pariſh, may al- 
ledge a cuſtom or uſage in the place (5). 


SECOND POINT. But as to the plea in bar, it is not good, be- 
cauſe the erecting of a bridge is but laying out a way; it is a vo- 
luntary act, and no man by reaſon of his own at can be 


N 8 
ed of what he is to do, upon the intereſt he hath in the ferry. 


the defendant had petitioned the King to deſtroy the ferry, and got 
a patent to erect a bridge, and had brought a writ ad quad damnum, 
and it had been found by inquiſition to be no damage to the peo- 
ple, then he might ſafely have built this bridge. 


THIRD PoIxT. But notwithſtanding the plea is not good, yet 


the plaintiff can have no advantage of it, becauſe he cannot have 
an action on the caſe for this matter; for by his own ſhewing, it is 
a common paſſage, which is no more than a common highway : 
now for diſturbing him in ſuch a e, no action on the caſe 
will lie, unleſs he had alledged ſome particular damage done to 
himſelf (c); for if he could maintain ſuch an action, any other 
| perſon is entitled to the like; and this would be to multiply ſuits, 
which the law will not allow, but hath provided a more apt and 
convenient remedy, which is by preſentment in the leet. If toll 
had been extorted from him, then an action on the caſe had been 
the proper remedy (d), but no ſuch thing appeared upon this de- 
claration. | 


(% Baker v. Brereman, Cro. Car. 
419. Co. Lit. 110. Cro, Eliz. 746. 
1. Rall. Rep. 216. 

(5) Gooday v. Michel, Cro. Eliz, 
44!- S. C. Owen, 71. 

(e) Cro, Car. 132. 167. Co. Lit. 56. 
Cro. Ez. 664. 13. Co. 33. Davis, 
57.— See alſo 1. Roll. Abr. 88. 110, 


2. Roll. Abr. 140. Moor, 180. 


4. Co. 18. 9. Co. 113. Vaugh. 344. 


Carth, 197. Salk. 15. 2. Stra. gog. 
1004. 1. Ld. Ray. 436. Comyns, 58. 
3. Bac. Ahr. 668. 

(4) See Year Book 22. Hen. 6, pl. 12. 
and Fitz, Nat. Bey. 94. 


| * Prince's Caſe. 
HE $UGGESTION IN A PROHIBITION was, that Prince was Prohibition. 
ſeiſed of the rectory of Shrewſby ut de feado et jure, and that Fitzg. 169.250. 


he being ſo ſeiſed de jure, ought to preſent a vicar tb the ſaid 1. Vern. 42. 
place, but that the bithop of the dioceſe had, of his own accord, 


appointed a perſon therevnto, 


This exception was taken to it, viz. he does not ſay that he was 


imprepriator, but only that he was ſeiſed of the rectory in fee; 


ſo 
it 


*( 295] 
Caſe 191. 


247+ 
1 Ld. Ray. 


201. 
1. Peer, Wen. 


77 
1. Term 
650, 
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Parnex's it not appearing that he had it impropriate, he ought not to pre- 


Car, ſent the vicar. 


DoLBzx, Fufice, replied, That in ſeveral places in Middleſex | 


the Abbot of We/iminjter ſent monks to ſay maſs, and fo the 
vicarages were not endowed, but he put in and diſplaced whom 
he pleaſed ; and that he had heard my LoRx D Carter JusTice Haig 
often fay, that the Abbot had as much reaſon to diſplace ſuch men, 
as he had his butler or other ſervant. 


Cura, Declare upon the prohibition, and try the cauſe, 


| Caſe 192. Harriſon againſt Hayward. 
Far Term, 2. Will. & Mary. Roll 187. 


On a promiſe to AN AGREEMENT was made to aſſign a ſtock upon requeſt; 
— 2 and for non- performance an action was * brought, ſet- 

nedeſendt ting forth the agreement, and that the plaintiff did requeſt the 
83 defendant at fuch a time, &c. 


dy to affign af- | 
iſe The defendant pleaded, that he was ready to aſſign the ſtock 
ter the promiſe p -( Le Fey R | 


$. Mods 173 It was ruled, if the thing was not to be done upon requeſt, then 


10. Mod. 319. the defendant was bound to do it in a convenient time after the 


a. 400: promile; 3 gy the time 2 
. 1d. Ray, Plaintiff will require the performance reement 

51 , time when the defendant muſt do it, 2 | 

2. . | \ 


2095. 1140. Judgment for the plaintiff. 


Caſe 193. | * Thompſon agaiaſt Leach. 


. being tenant XN RIT oF ExROR upon a judgment in ejectment given in the 
fete, wire. VV common pleas. 3 1 88 

bert and other The caſe upon the ſpecial verdict was thus: Simon Leach was 
ſons, remainder tenant for life of the lands in queſtion, with remainder in contin- 
3 — gency to his firſt, ſecond, and third ſon in tail male; remainder 
without the to Sir Simon Leach in tail, &c. This ſettlement was made by 
knowledge and the will of Nicholas Leach, who was ſeiſed in fee. The tenant 


IT age for life, two months before he had a ſon born, did in the abſence 
before 2 15 
born, by which he ſurrenders the eſtate to B.; A continues in poſſe ſſion until aſter the birth of a 


ſon, and then agrees to the ſurrender, enters upon the eſtate, and ſuffers a recovery. This ſurrender 


by the tenant for l. ſe immediately veſts the eſtate in the remainder- man in tail, and thereby deſtroys 
the contingent remainders to the firſt and other ſons of A.; the a#ual aſſent of the ſurrenderes not 
being neceſſary to the periechon of the ſurrender 3. for that ſhall be preſumed, unleſs his diſſent 
appears.—S, C. 2. Vent, 198. 205. S. C. 2. Show. 297. S. C. 3. Lev. 284. 2. Roll, Abr. 
413. 793. 1. Co. 66. 135. Moor, 554. 2. Lev. 39, 4. Mod. 284. 7. Saund. 380. Comyns, 
65 Is Burr. 124+ Fearne C. R. 467. 469, Dougl. 139 · a 


of 
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of Sir Sönen Leach, the remainder man in tail, ſeal and deliver a Tuomr:on 


writing; by which he dig & grant, ſurrender, and releaſe” the lands 
which he had for life, to the uſe of Sir Simon Leach and his heirs, 
and continued in. poſſeſſion five years afterwards j and then, and not 
before, Sir Simon Leach did accept and agree to this ſurrender, 


and entered upon the premiſes. But about four years before 


he thus agreed to it, Simon Leach, the tenant for life, had a ſon 
born named Charles, leſſor of the plaintiff, to whom the remainder 


in l was thus limited. The tenant for life died; and 
ir v1 


then Sir Simon Leach ſuffered a common recovery in order to bat 
thoſe remainders. . | 
FinsT, Whether this was a legal. and. good ſurrender of the 
iſſes, to veſt the freehold immediately in Sir Simon Leach, 
without- his aſſent; before Charles Leach the ſon of Simon Leach 
the ſurrenderor was born, ſo as to make him a good tenant to the 
precipe, upon which the recovery 1 ſuſfered? If ſo, 
e ainders tb the firſt and other ſons is de- 
ſtroyed.. 

'8xconDLY; If the eſtate was not veſted in the ſutrenderee till 
his actual aſſent, ſuch aſſent ſhall not relate (though after the ex- 
ecution of the deed) ſo as to pals the eſtate at the very time it was 

Judgment bei given in the common pleas, by the opinion of 
Wi (na Lhe VenTRIs, Fuftice, v8: the. contin- 
gent inder was not deſtroyed by this ſurrender, becauſe it 
was got good without the acceptance, and till the actual aſſent of 
the ſurrenderee; | | | 


This WRIT or kunbs was now brought upon that judgment. 


111. 


FT his caſe depended ſeveral Terms, and THOsE WHO ARGUED *[297 1 


ts maintain the judgment inſiſted, that here was neither a mutual 
agreement between the parties, nor acceptance nor entry of the 
ſurrenderee, which muſt be in every ſurrender, theſe being folemn 
acts required, in ſuch cafes, to the alteration of poſſeſſions, and to 
prevent, frauds. That the law has a greater regard to the tranſ- 
mutation of poſſeſſions, than to the alteration of perſonal things, 
and therefore more ceremonies are made requiſite to that, than 
to transfer a chattel from one to another. In all feoffments there 
muſt be livery and ſeifin : ſo in partitions and in exchanges, which 
are conveyances at the common law, no eftate is changed until an 
actual entry, though in the deed itſelf ſuch entry is fully expreſſed 
). Here the ſurrenderee is a purchaſer of the eſtate, and yet 


did not know any thing of it, than which nothing can be more 
abſurd. It is admitted, that every gift and grant enures to the be- 


(a) Rvere; for if renqnt for life - him before entry, Co. Lit. 266. b.— 
furrender to him in reverſfion, the MNote 40 the Fond a EDI TIN. * 
ſurrenderee hath a freehold in law in ev 


Vol. III. X net 


© 


againſt 


— 


Lien. 


— 
- 


2. Vern. 519. 


nd. E. N 2 56. 


1. Peer. Was. 
516. 
2. Prer. Ws. 


427- | 


3- Peer. Was. 
186. 305. 372+ 


1. Stra. 165. 


227. 574 
2. Stra. 859 · 
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TFruogys'= neſit of the donee and grantee, but not where the aſſent of the 
ee, parties is required to complete. che act. Aſſent and diſ- aſſent are 
lasen. acts of the mind: now it is impertinent to ay that a man gave 

dis affent to a thing which he never heard. leaſe for years is 

not good without entry, nor a furrender without acceptance C40. 

8. Mod. 55. It is no new thing to compare a ſurrender to the reſignation of a 

| ro o_ . benefice: now if an incumbent ſhould to the ordinary, and 

17. Nod. 26. the patron ſhould afterwards preſent to that living, ſuch preſents- 
Prec. Ch. 313. tion is void, if the ordinary had not accepted the reſignati 


on (%: 
the reaſon is, becauſe à reſignation does not paſs the freehold to 
the biſhop, but puts it only in abeyance till his acceptance ; and 
it is not an objeCtion to fay that this is upon an eccle- 
ſiaſtical right, and not at the common law, or that a formeden 
will not lie of a rectory; for though it is of eccleſiaſtical 78 
N cognizance, and ſhall be tried at law. 

in Raftal( 


—— in al (c) may be objected, where the ſurviving 
ee for years brought an action of covenant againſt the leſſor, 
for diſturbing of him in his polſeſhon, and the leſſor pleaded a 
ſutrendet to himſelf without an acceptance; but the plaintiff, in 
that cafe, faid nothing of a ſurrender (d). In the ſame book a 
ſurrender was pleaded ad quam quidem ſurſum redditionem the plaintiff 
agreat it ſo in Fitzberberts Abridgment iſſue was ; ined upon 


* [ 298 ] the acceptance, which ſhews it is a material point. Ne en 


— 


8 


$tra. 1201» 


venience can be objected, that an aſſent is made a legal 
to a ſurrender, for it is not inconvenient even in the caſe of an 
infant, who, by reaſon of his non- age, is not capable to take ſuch 
a conveyance, becauſe he cannot give his aſſent, but he may take 
the land by way of feoffment, or grant, or any conveyance of 
like nature, without his aſſent. By the very definition of a fur- 
render, it plainly appears that there muſt be an aſſent to it; for it 
is nothing elſe but a yielding up of an eſtate to him who has the 


immediate reverſion or remainder, wherein the eſtate for life or 


7000 may drown by mutual agreement between the parties /. 
t is true, an agreement*is not neceſſary in deviſes, nor in any 


other conveyances which are directed ee ſtatutes, or 
by cuſtom; but it is abſolutely nec x ſurrender, which is 


a conveyance at the common law. It is ſuch an eſſential circum- 
-ſtance, that the deed itſelf is void without it; it is as neceſſar 
as an attornment to the grant of a reverſion, or an entry to a 
deed: of exchange, which are both likewiſe conveyances at the 
common law. I here are various circumſtances in the Books /f) 


which declare what acts ſhall amount to an acceptance or agree- 


Cro. Car. 101. Fitz, Abr. © Bar,” 
262, Coke's Eat. 335. 

() Co. Lit. 337. Bro, Abr. *Sor- 
« rencer,” pl. 45. Dyer, 110. Fiz, 
Abr. 39. 2. Vent. 206. Perkins, ſ. 54 
3. Bac. Abr. Leaſes,” 457- 

(f ) Cro, Eliz. 483. Owen, 97. 
31. Aſſize, pl. 16. . 


(a) Lane, 4. 3. Co. 43- 
(„ Co. Jac. 9% Dyer, 294- 
"Brook's Abr. title, © Bar, 81, Yelv. 
61. I. S:4. 337. 
(e) Raſtal's Entries, title, * Cove- 


Ent. tit, Debt, 183. 176, 277. 
Brocke Abr. tit. Surrender,” 39. 


ment; 
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ment; but it was never yet doubted, but that an acceptance-was Toutes 
neceſſary to a ſurrender. So in the entries (a), a ſurrender is . 
ſometimes pleaded without an act ; but it is always hat 


the ſurrenderee, by virtue of the ſurrender, expulit et hy 


plaintiff, dms r P The law is ſo | 
in theſe conveyances, that it will not preſume an aſſent without 
ſome act done /b); if therefore a cannot operate 48 a fut- 


render without an acceptance, then in this caſe no ſuch ſhall be 


umed, becauſe the jury have found it expreſsly otherwiſe 


hen by the birth of Charles Leach, the contingent remaitider is L. Ray. 1145. 
, veſted in him, which _ before the afſent of the ſurrenderee, 


makes ſuch aſſent void, for there can be no intetme- 
diate eſtate. Beſides, if an aſſent ſhould not be neceſſary to a 
ſurrender, this inconvenience would follow, viz. if a purchaſer 
ſhould take in ſeveral mortgages and extents, and keep them all 
on foot in a third perſon's name (which is uſual) to prevent meſne 
incumbrances, and the mortgagor ſhould afterwards ſurrender his 
eſtate without the aſſent of the purchaſer, if this ſhould be held 
a good conveyance in law, it would be of very miſchievous con- 
ſequence. / 


* SECONDLY, If the eſtate be not immediately transferred to # 


the ſurrenderee at the ſealing of the deed without the aſſent of the 
ſurrenderor, it ſhall not paſs afterwards when he gives his conſent, 


ſurrenderor might have kept the deed in his pocket, as well fifty 
as five years the execution thereof, which would be ſo pre- 
judicial; that no man could be aſſured of his title. It is true, 
when a bargain and ſale is made of land, ſuch a day, &c.. and 
two days afterwards the bargainor enters into a recognizance, and 
then the deed is enrolled within the fix months, by this means 
the conuſee of the ſtatute is defeated ; for after the enrollment the 
land paſſes ab initio, and the bargainee in — of law was 


ſciſed thereof from the delivery of the deed, but not by way of - 


relation, but by immediate conveyance of the eſtate, by virtue of 
the ſtatute of Uſes. But the law will not ſuffer contingent remain- 


ders to waver about, and to be ſo uncertain that no man knows 
where to find them, which they muſt be, if this doctrine of rela- 


tion ſhould prevail. Now ſuppoſe the ſurrenderee had made a 
grant of his eſtate to another perſon, before, he had of 
the ſurrender, and the grantee had entered, — — 


aſſent have diveſted this eſtate, 1 of no eff — 
man to avoi 


it would, then here is a plain way ſound out 

his own acts, and to defeat purchaſors. it is with 
great reaſon that the law provides that no perſon ſhall take a ſur- 
render but he who has the immediate reverſion, and that the eftate 
ſhall ſtill remain in the ſurrenderor until all acts are done which 


are to complete the conveyance. - oy 


( Fu Abr. «c * ; a . . 
r 
Raſtal's Entries, 136. contre. ; 
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and that by way of relation; for if that ſhould be allowed, then the 
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Froursom THOSE wHO ARGUED againſt the judgment held, that the eſtate 


i paſſed immediately without the aſſent of the ſurrenderor, and that 
bse. even in conveyances at the common law, it is diveſted out of the 
perſon, and put in A to whom ſuch conveyance is made without 
his actual aſlent. It is true, in exchanges the freehold does not 
paſs without entry, nor a grant of a reverſion without an attern- 
ment (a), but that ſtands upon different reaſons from this caſe at 
the bar; for in exchanges the law requires the mutual acts of 
| the parties exchanging, and in the other there muſt be the con- 
.* [300 ] ſent of a third perſon. * But in ſurrenders the aſſent of the ſur- 
renderee is not required, for the eſtate muſt be in him immedi- 
ately upon the execution of the deed, if he do not ſhew ſome 
dillent to it 2 If a man ſhould plead a relegſe, without ſaying 
ad quam quidem relaxationem the defendant agreavit, yet this plea 
is good, becauſe the eſtate paſſes to him upon the execution of 
the deed (c). It may be a queſtion, whether the actual aſſent muſt 
be at the very time that the ſurrender was made; for if it ſhould be 
afterwards, it is well enough, and the eſtate remains in the ſur- 
renderec till diſagreement. Preſumption ſtands on this ſide, for 
it ſhall never be intended that he did not give his aſſent, but on 
. the contrary, becauſe it is for his benefit not to refuſe an eſtate. 
$0. Mod. 165. Therefore where a feme ſole had a leaſe and married, and the huſband 
. and wife furrendered it to another in conſideration of a new leafs 
1. Peer. Wms. to be granted to the wife and her fons, &c, this eſtate veſted im- 
264. 348. mediately in her, though a feme covert d), and that without the 
3- Peer. Wms. aſſent of her huſband, for the law intends it to be her eſtate till he 
490  _ ÞJHiflent > itis true, in that caſe his aſſent was held neceſſary, becauſe 
the firſt leaſe could not be diveſted out of him without his own 
cConſent. 80 à feoffment to three, and li very made to one, the 
frechold ĩs in all till difogreement (e. So if a bond were given to 
ſtranger for my uſe, and 1 ſhould die before I had agreed to it, wi 
cxecutors are entitied to an action of debt, and will recover. 
eme covert and ther were joint-tenants for life; ſhe and her 
huſtand made a leaſe for years of her moiety, reſerving a rent, 
during her life, and the life of her partner; then the wife died: 
this was held to be 4 good leaſe agaiuſt the ſurviving joint-tenant 
eilldifagreement{f); which ſhews that the agreement cf the par- 
ties iSnotfomuch requĩ lite to perfect a conveyance of this nature, 
as adilaprecment is to make it void. And this may ſerve as an n- 
ſwer to che ſecond point, which was not much inſiſted on, That 
men's titles would be uncertain and precarious, if after the aſſeut of 
tlie furre nuleree the eſtate ſhould paſs by relation, at the very time 
that the deed was executed, and that it joel not known where the 
SY $3 4 3103979 : NUG TELIIEY DMK 44338 4 
2 4. & f. Am. c. 16. 3nd is hd, thongh the releaſte or ſurrenderee 
212 . 44 1945 Ante, jage 36. refeforo accept it:. 
M7 220 298 22 1 2 (.) Hob. 203. 
(5 See 2. Salk. © 19, Sh. Touch. 301. Cote 7 2. Leon, 224. Kr | 
N (e) See Gocct tie . Welford, F 1: Roll. R:p, 407. 441. Cro. Jac, 
oe; Dougl- 230 - to 41. that a releaſe or 419. 3. Bulſt. 272. Hob. 204. l. Roll, 
farrender exccuted by an intereſted party Abr. 592+ 3. Bac. Abr. rrp try 
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freehold was in the mean time, for if he had agreed to it immedi- Tour en 
diately, it had been altogether as private. Then as to the plead» gant. 
ings, it is true, that generally when a ſurrender is pl:aded, it is AR. 
ſaid, ad quam guidem ſurſum redditionem the party adtunc et ibi- "I 
dem agreavit, which implies that * the ſurrenderee was then pre- 301 1 
ſent; and in ſuch caſe he ought to agree or refuſe. Beſides, thoſe" | 
ations to which an agreement is thus pleaded, were generally» 
brought in diſaſſirmance of ſurrenders, and to ſupport the leaſes ;: 
which the plaintiffs declared, and then the proper and moſt 

effectual bar was to ſhew a ſurrender and expreſs agreement before 
the action brought. Jt might have been inſufficient pleading not 
to ſhew an acceptance of the ſurrenderee, but it is not ſubſtance z- 
for if iſſue ſhould be taken, whether a ſurrender or not, and a 
verdict for the plaintiff, that defect of ſetting forth an acceptance 
is aided by the ſtatute of Jeofails (a). In this cafe there is not 
only the word © ſurrender” but © grant and releaſe,” which may 
be pleaded without any conſent to it; and @ grant by operation 
of law turns to @ ſurrender, becauſe a man cannot have two eſtates 
of equal —— — the law at the fame time (b), Neither can 
it be ſaid, that remained any eſtate in Simon Leach after this 
ſurrender executed; for it is an abſurd thing to imagine, that when 
ne had done hat was in his power to complete a conveyance, 
and to diveſt himſelf of an eſtate, yet it ſhould continue in him. 
Therefore the remainder in contingency to the leflor of the plain- 
tiff was deſtroyed by this ſurrender of the citate to him in rever- 
fron, for by that means when it did afterwards happen, there was | 
no particular eſtate to ſupport it. 

But notwithſtanding the judgment. was affirmed. And after. 
wards, in the fourth year of Milliam and Mary, upon a writ of 
error brought in the Houſe of Lords, it was reverſed. .* © 


{a} oro. Eliz. 249. 488. 7 Bftfiy | 
(5) 2. Vent, 205. 1. Roll. Abr. 457. - 3. Bac. Abr. “ Leaſes," 457 


Thompſon againſt Leach, .-., Caſe 194. 


THs point having received a legal determination, the fame 4 perſon ou 
plaintiff brought another action of treſpaſs and ejectment © _— 
inſt the ſame defendant; and at a trial at TAE BAR in Zafer n mn unge 
Een in the ninth year of Milliam the Third another ſpecial ver- to his 6rit and 
dict was found, upon which the caſe more at large was thus: other ſons, te- 


mainder over, 


Nicholas Leach, being ſciſed in fee of the lands in queſtion, makes o forres- 
; ' def to him w 


made his will in theſe words reverſion, before 


. IN THE NAME of Gop, AMEN, &c. I deviſe my manors the virth of a 
of Bult worth, M hitelear, and Vadacot, in Devonſhire, and OO 2 


419 3 ant the fon, 


contingent remainder, and dies, leaving iff a ſon.— The ſurrender is void ab ini 
though he claim as remainder-man, and not as beir, may take advantage of it. —4.Com. Dir. 482. 
4, Co. 123. Carth. 211. 2. Salk-427, Comyns, 45. 12. Mod. 174. 3. Bac. Abr. $7, 8. 13% 
Ld, Ray. 313. Carth. 211. 2. Salk. 427. 4. Bac. Abr. 315. 3. 1798, 
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1 
| © heirs males cf the body of ſuch firſt ſon lawfully to be 


Two months be- 
fore a "fon was 


Trinity Term, 2, William & ** In B. R. 


— 4 in Northallerton, in Noriſhire 
to the heirs males dody begotten; and for want of ſuch 
« ifFue male, I deviſe the fame to my brother Simon Leach for h 
« and after his deceaſe * to the firſt ſop of the body of the (ai 
« Simon Leach my brother lawfully to be begotten, and to the 


« with lite remainder in tail male to the ſecond, third, fourth 
& Ke. ſons; and for default of ſuch iſſue, to Sir Simon Leach, my 
« kinſman, being ſon and heir of Simon Leach, of Cadley, in the 
« county of Devon, eſq. deceaſed, and to the heirs males of his 
e 5 lawfully to be tten; and for default of ſuch iſſue, to the 
& right heirs of me the id Nicholas Leach for ever.” They find 
that Nicholas Leach died without iſſue ; that Simon Ld his 
brother and heir, with remainder over in contingency as aforeſaid, 
entered, and afterwards married Anne, the the ane of Una 
Groke, and that after the ſaid _— viz. 20 Auguſt, in the 


twenty-fifthr year of Charles the Second, he executed a deed pur. 


porting. a ſurrender of the ſaid lands and tenements to Sir Simon 
eh in manner following: 4 To ALL CHRISTIAN PEOPLE, 
4 Kc. I Simon Leach, of Elſefield, in the of Oxon, eq, 
& ſend greeting: Know t 24 the ſaid Simon Leach, for Gives 
& good cauſes and valuable conſiderations me hereunto movi 
“ have granted, —— remiſed, releaſed, and for ever quit 
< claimed, and confirmed, and by theſe preſents do grant, ſurren- 
ce der, remiſe, releaſe, and for ever quit claim, and confirm, ta 
& Sir Simon Leach, of Cadley, in the county of Devon INE 
* the Bath, and his heirs and for ever, all and every the 
« rmanors, &c. to have and te d the ſame to the faid Sir 
« Simen Leach for ever.” They find that Sogn Leach brother 


| of the teſtator, was not c compos mentis at the time the ſealing and 


delivery of the faid furrender ; that on the 10th day of Neventer 
in. the twenty-fifth year of Charles the Second (which was two 
months after this furrender made), the ſaid Simon Leach had iſſue 
of his body Charles Leach, who is his ſon and heir ; and that he, after 
the death of his father, entered, and made a leaſe to Thompſon, by 
virtue whereof he was poſſeſſed until PRO, $77 Sima 
1121 entered upon him, &c. 

Two queſtions were made upon this ſpecial verdict. 

Fist, Whether this N. a perſon non compos monde 
was void ab initis, and ſo could paſs no citate to the ſurrenderee 


for if fo, then though the ideot — is eſtopped by his own 
act, yet that can be no bar to him in the remainder, becauſe the 


A void, the eftate in law flit remains in hi. 


SEcownDLY, If it be not void in itſelf, then whether it is void- 

able after the death of the A Charles Leach ? he claiming by 
irtue of 2 collateral re » and not as heir at law to the 
feviſor, , F 0 — 


A 


* 


* 
- 
* ah n. PRI a. rae — 
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As to THE FIRST 'POINT it was argued, that the caſes of Tons 


lunatics and infants go hand in hand, and that the ſame reaſons 
ern both; that the law is clear that a ſurrender made by an in- 
is void ; therefore a ſurrender made by a perſon now compos 


| mentis is alſo void: the reaſon is, becauſe they know not how 0 
govern themſelves; and as FLETA () faith, nudicabuntur 
' infra ætatem. If he make any conveyance of his the law has 


provided a remedial writ even for himſelf to avoid his own alie- / 
nation {b). His feoffmenis are void, and if warranties are an- 
nexcd, thoſe are alſo. void (c) ; if he grant a rent charge out 
of his land, that is likewiſe void (4); and if the grantee ſhould 
diſtrain for this rent after the death of the grantor, his heir ſhall 
have an action of treſpaſs againſt him (e); and therefore, by parity 
of reaſon, this ſurrender muſt be void. In Fitzherbert ( e ) there 
is a caſe to this purpoſe, viz. An aſhze was brought againſt the te- 
nant, fi that he had no right of entry, unleſs under a diſſeiſor 
whom the brother of the demandant was diſſeiſed. The tenant 
leaded, that the ſuppoſed diſſeiſor was the father of the demandant, 
whoſe heir he then was, and that his ſaid father made a feoffment 
of the land to the tenant with warranty, and demanded judgment, 
&c.; the demandant replied, that his father at that time was nen 
campos mentis; and the tenant was compelled to rejoin, and take 
iſſue upon the inſanity ; which ſhews that it he was non compos he 
could not have made ſuch a feoffment. So if he make a feoff- 
ment in fee and afterwards take back an eſtatz for life, the non 
2 ſhall be remitted to his ancient title (g) ; which ſhews like - 
wiſe that ſuch feoffment was void, for the remitter ſuppoſes a 
former right. It is incongruous to fay, that acts done by perſons 
of no diſcretion ſhall be good and valid in the law; ſuch are infants 
and lunaticks ; and it ſtands with great reaſon that what they do 
ſhould be void, eſpecially when it goes to the deſtruction of their 
eſtates (5). Therefore it is held, that if a perſon non compos 
releaſe his right, it ſhall not bar the king in his life-time, but 
he ſhall ſcize the land; and if he die, his heir may bring the writ 
dum non fuit c mentis, and may enter (i). It is for this rea- 
ſon that a releaſe made by an infant executor is no bar, becauſe 
jr works in deſtruction of his intereſt ; the reaſon is the ſame where 
2 perſon non campos makes a feoffment, for that likewiſe deſtroys 
his eſtate (4). * $0 likewiſc an infant can neither ſurrender a fu- 
ture intereſt by his acceptance of a new leaſe, nor make an abſo- 


render by deed is void (/). It is agreed, that if a man non campos 
make a feoffment by letter of attorney it is merely void (n, be- 


(a) Flets, lib. . & 11. num. 10. (z) Fitsg. Abr. © Remitter, pl. 23. 
(6) Fu. N. B. 203. a. The Regiſter, (6) 3. Com. Dig. © Enfant. 
238. b. (i) Fitz N. B. 466. 


(e) Year Bock 39. Hen, 6. pl. 42 | -(#) Kuſſel's Caſe, 5 · Co. 27. Ses 
(4) BraQon, fol. 12. n. $5. and alſo 34. AT. pl. 10. | 

ſo, 100. 120. Britton, cap. 34. ſo 88. (1) Cro, Car. 50. 
(e) Perkins, 5. pl. ar. | („) 4. Co. 125 Cath. 436. 
( f) Fitz, Abr. Otantee, pl. 80. 2. Leon. 21. — 
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lute ſurrender of a term of which he is poſſeſſed, for ſuch a ſur- 2. Vero, 224. 
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Thwomracn 
againſt | 
L.Acn. 


130. 
Stern. 915. 
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cauſe it ĩs not delivered to the feoffee by the hands of the feoffor ; 
but it is ſaid, that if it be delivered by him in perſon, then it is only, 
voidable at any time by action or entry (a): and of this opinion 
was 9IR HENKY FINCH in his Diſcourſe. of the Law (b), who in 
the marginof his book quotes ſeyeral authorities in the Year Books 
to juſtify this opinion; and amongſt the reſt hecites Six ANTHONY 
FiT2HERBERT'S Natura Brevium (c), who, taking notice of the 
old authorities, ſeems to reject their reaſons who affirm that a perſon 
non compas {hall not avoid his own act when he recovers his me- 
mory, becauſe he cannot then tell what he did when he vas in his 


former condition (4). But certainly when he recovers his judg · 


ment, he is then of ability to conſider what was done during: his 
inſanity, and to avoid ſuch acts by ſhewing that his indiſpoſition 
came by the viſitation of God, by which he was diſabled for a time 
to do any reaſonable thing.whatſoever ; and this may be as well done 
ner __ dureſs _ . which the law allows a * com- 
pulſory acts void. v Coke in Bever s Caſe (e), taking 
notice of the great i a of the civil law in caſes 1 
which makes all acts done by zzeots void without their curators” 


| Cconeurrence, and that it was objected as a defect in the common 


that our Jaw has given the cuſtody both of them and their land! 


Jaw, that tutor; were not aſſigned to ſuch ; he anſ 


to the king, which is directly contrary to his own opinion in his 
Second Inſtitute (). where — 2 upon the fourth chapter 
of Max A CHanrA, which prohibits wafte\in the land of wards, 
from thence he infers that at that time the king had no prerogative 
to enti:le him to the lands of ideots, for if he had, that aft would 
have as well provided againſt waſte in their lands as in thoſe of 
wards : he farther adds, that the guardianſhip of ideots did belong 


: to the lords according to the eoucſe of the common law. Be it 


ef 305 ] 


LA. Rav. 436. 


how it will, it is clear, by all the Books, that both by the common 
and civil law-their acts are void; and my Loxo Coxx eſteemed 
it as a very unreaſonable thing that they ſhould not be avoided 
even during the life of the party himſelf; but it was never yet de- 
nied, that-they may be avoided after his death by his & heir or ex- 
ecutor; and by parity of reaſon the law will prevent ſtrangers from 
being prejudiced by ſuch acts. There is an objection, that ſome 
acts done by ideots are unavoidable, as fines levied by them, &c. 
It is true, ſuch are not to be avoided, not becauſe they are good 
in themſzlves, but the reaſon is, becauſe they are upon record, 
againſt which the law will riot ſuffer any averment to be made, 
preſuming that the Courts and Judges in WESTMINSTER HALL 
would not admit an ideot or infant to levy a fine. This being 
therefore a void ſurrender by a perſon non campos the eſtate is ſtill in 
the ſurrenderor, and fo the contingent remainder upon his death is 
well attached in Charles Leach, the leſſor of the plaintiff, But ſup- 
poſing it is not void, yet there will be ſcintilla. juris left in Simon, 


(]) Co. Lit. 247. | | 4) 2. Leon. 218. . Ld, Ray. 313. 
(s) Firch's Law, Ica. Jer è ALT to} - 
% J. N. B. 28. Y- ha 8 
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each to ſupport the contingency ; and to proye this, the caſe of 
loyd u. Broatin (a) was —— which was this, v IE. Thomas 
Bradſhaw was tenant for life, the ræmainder in tail to his firſt ſon, 
&c. the remainder to Paul for life, the remainder to his firſt, ſe- 
cond, and third ſons in tail; Thomas accepted à fine from Paul, 
whohad then a fon born; then he made a feoffment, and afterwards: 


n 


Paul had another ſon born; his eldeſt fon died without iflue 3 and 10. Mod. 45. 
it was adjudged that the contingent remainder to his ſecond fon. 124. 363. 


3 


was not deſtroyed by this feoffment,. becauſe it was preſerved by *;* 443. 


the right of entry, which his elder brother had at the time jt was Caſes T. T. 218, 
made. a 5 e! * R. . T1992 1 4126 2 7 10 " 2. Stra. 1086+ 
SECONDLY, If this ſurrender is only yoidable, then whethi 3 og 


Charles Leach, claiming by a collateral title, can avoid it? It was 2. Ld. Ray. 
argued that he may; for it would be abſurd that he ſhould have a 779: *55- 


right to the remainder, and yet have no temedy to recover it. 


My Leap Cort in Beverly's Caſs (b) tells us that there are 
four forts of privities. Fin, In blood, as heir. Secondly, In re- 


preſentation, as executor. —— In eſtate, as donee in tail, the 
- Fourthly, In tenure, as lord bx 


reverſion or remainder in fee. 
eſcheat. He affirms, that the two firſt may ſhew the diſability of 
their anceſtor and teſtator, and avoid their grants. It is true, in 
the third article he is of opinion that privies in eſtate ſhall not avoid 
the acts of their anceſtors, and he puts the caſe of a donee in tail 
making a feoffment in fee within age, and dying without iſſue, the 


donor ſhall not enter, becauſe no right “ accrued to him by the ® 3061 


death cf the donee, there being only a privity of eſtate between 
them. But this opinion is denied to be law by Jus ric Dop- 
DERIDGE in his argument of the caſe between Fackſon v. 
Darcy (c, who ſaid that the donor might enter, becauſe other-. 
wiſe he would be without remedy, for he could not maintain a 
formedan, becauſe the feofftment made by the infant was no diſcon- 


tinuance, Beſides, it is not poſſible there ſhould be any 2 | 
0 


in blood between the donee in tail and the reverſioner in fee, 
that article muſt be intended where they are ſtrangers in blood and 
privies in eſtate, which does not at all concern the caſe in queſtion, 
becauſe William Leach is privy in blood to his father, who made 
the ſurrender ; and my LorpD Cokx tells us in the firſt article of 
his diſtinction, that ſuch a privy may avoid the acts of his anceſtor. 
It may be objected, that this diftin&tion was not then the judgment 
of the Court; for it was not material to 1 iſſue, which 
was no more than thus, v1z. Snow gave bond to Beverly, and ex- 
hibited his bill in the court of requeſts to be relieved againſt it, 
becauſe at the time of the ſcaling and delivery thereof he was non 
compos mentis. But the like diſtinction was made in Whittinge 
han's Caſe (d), many years afterwards, which was thus, VIze 
EEE bb : 
(a) 1. Mod. 92. 1. Vent, 298. (e) Palm. 254+ 
2. Keb. r. (00 8. C 
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Taemrteon I dittingbam, being ſeiſed of lands held of the queen in de- 

againf viſed the Game to Fr is baſtard child — 

Luacn- during her infancy; made a feoffment thereof to another, and died 

in her without iſſue ; n 
feoſſment ſhould the queen of the eſcheat ? and 

it ſhould not? which caſe it was held, that privies in blood 

inberitable ſhall take of the diſabilities of their anceſtors; 

as if an infant who is ſeiſed in ſee make a feoffment and after- 

_ wards die, his heir may enter and avoid it. The law is the fame 


2 dhe avoiding of the acts of their anceſtors ; ſo that Mr. Leach be- 
ing privy in blood ing to my Loa D CokE's opinion in thoſe 


es ſhall avoid the acts of his father, he being non compos at the 
_ _ executing of this ſurrender. If it ſhould be objected, that this 
part of the diſtinction ought to be taken reſtrictively, and muſt be 
tied up to ſuch an heir at law who takes an i tate poſſeſſion 
by deſcent his anceſtor, the anſwer is, that if this ſurrender 
is avoided, Mr. Leach will take by immediate deſcent from his 
father ; for nothing but a reverſion in fee deſcended to him, 
91227 ] yet he is a complete heir. \* But after all, this diſtinction made by 
my LorD Coxx is founded upon no manner of authority; it is only 
his extrajudicial opinion ; for there is no reaſon to be given why 
privies in eſtate not avoid ſuch acts done by their anceſtors 

2s well as privies in blood, becauſe the incapacity of the grantor 
goes to both. | 2 1 ö | 


$907] 9 Thoſe who argued on the other ſid- held, that the acts of infants 
and perſons non cempes were not void in themſelves, but only void. 
able. It is true, ſome deeds made by an infant are void not merely 
g becauſe executed by him, for ſome are good, and theſe only are 
'Fitze. 275- void which are made to his prejudice (a). Such alfo are void 
1c. Mod. 29. which give authority to a third perfon to do an act (5); as if an 
os 85. 739 infant enter into a bond, and give it to a ſtranger to deliver to the 
1 Pert. Wms. Obligee when he ſhall atrain his full age; this is void, becauſe the 
339. 588. 734. perfon derived his authority from an infant, who by reaſon of his 
2- Peer. Wms. nonage could not give ſuch a power; but if the infant himſelf 


3 had delivered the bond to the obligee, it had been only voidable (c). 
4 . father of the demandant was an infant when he ſold his eſtate, 


his ſon brought the writ dum fuit infra ætatem againſt the alienet, 
and it was held good (4, which would not have been allowed if 
the grant had been void. All the old authorities prove that the 
acts of infants and ide ts are not void but voidable (e). If an in- 
fant be bound in an obligation it is not void, for he may agree 
— to it when of age; he cannot plead nen gi factum, he 
may refuſe to plead his infanc (f)- If he be entitled to a term 
for yeal d make a ſurrender by the acceptance of a new leaſe, 
it 9 if it is for his advantage, either by the leſſening of the 


rent or the increaſing of the term; but if he have no benefit by 
(e) Cro. Car. os. (e Brook, Abe. * Leaſes, 50, 
(6) Perk. ſect. 13% March, 141. Moor, 663. 1. Roll. Abt. 229 · 


Ac) Lia. g. 2 59. 3. Bac. Abr. 304 
. 2 Yea: Sol 46. Edw. 3. pl. 34. () Cio. Eliz. 127. 2. Inſt. 4 
| ; ; ; : t 
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it is voidable only (a). So he rchaſe lands, becauſe 
2 law intends it for A benefit, OED 9 damage 
by ſuch a purchaſe, for he may either perfect or avoid it at his full 
; which ſhe ws that ſuch acts are not void ab initio, but only void- 
Ale as the caſe ſhall require (5). The ſtatute of 23. Hen. 6. c. 


10. enacts, * that ſheriffs ſhall take no bonds upon an arreſt, but 
« for the of the „ and to themſelves only, and that 
« a bond otherwiſe taken cle officii ſhall be void; that is, not in 


itſelf, but by pleading the ſtatute ; for it is not to he avoided b 
pleading nan eff fatium. * So upon the ſtatute of Additions (eh, 
where a man is outlawed without the addition of his condition or 
place of abode in the original writ, ſuch ou ſhall be void, 
not of itſelf,” but it may be avoided by a writ of error: in like 
manner there are many authorities to prove that the acts of a per- 
fon non campos are not void, but voidable. So is the firſt reſolu- 
tion in Beverly's Caſe (d), that a deed or feoffment made by him 
is to be ayoided by any other perſon, but not by himfelf. Thus 
ſtood the law in the time of Edward the Third, for in an 
aſſize (e) the defendant pleaded that the plaintiff had releaſed to 
him by deed, who replied, that at the time of making the deed 
he was nom compes ; the court of common pleas ſeemed then to be 
rü ar 1 the replication was not good ; which ſhews that 
the deed in itſelf was not void; it is true, the affize was then 
adjourned, becauſe that opinion was directly againſt the Regifter, 
which is, that the writ of dum non fuit compos may be brought by 
the perſon himſelf, notwithſtanding his own alienation. But this 
has ſince been denied to be law; for in debt upon bond the de- 
fendant pleaded that he was nen compos ; and upon a demurrer the 
ea was over-ruled ( f). And of this opinion was Sik WILLIAM 
ERLE, Chi ice of the common pleas in the reign of 
Edward the 
po the law continued till the reign of Henry the Sixth (Y), viz. 
that the perſon himſelf could not avoid his own feoffment either 
by entry or action. The writs © de idiota inquirends” and & dum 
non fuit campos import the ſame thing, viz. that acts done by 
them are not void; for the firſt recites that the ideot alienavit; 
and the other, that the lunatic dimiſit terras (i) now if their als 
had been void ab initio, then they cannot be ſuppoſed either to 
alien or leaſe their lands; which ſhews that ſuch acts are only 


ird (g), which was long before the Book of Afize. 


(a) Cro. Eliz, 126. Cro. Car. 502. 
10. Mod. 29. 3. Bac. Abr.“ Leaſes, “ 


304. 
(c) The . Hen. 5. c. 5. See 3. Co. 


22 a 
: (4) 3. Co. 123- 2+ Roll. Abr. 234- 

(*) 35- Aſſize, pl. 10. 

(F) Stroud v. Marſhal, Cro. Eliz. 
398. See alſo Fitz. N. B. 202, and 
Mr, Hargrave's note (2), Co. Lit. 
347: a 3. Bl. Com. 2914 2 


« 70. 
(5) See the Year Bock · 35. Hen. 6. 


42 

(i) © Dimifit” is there intended where 
the eſtate is conyeyed by livery or for 
life z and © alienavit” is a conveyance 
by . feoffment, 17. Kdw. 3. pl. 
Staund, de Prarogativa Regis,” 34.— 
Note 10 the FOnν EniTIONs. | 


youdable, 


again 


Lzacn, * 


ö 
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Tresen voidable. And as a farther argument to enforce this, the ſtatute 
die Præragativa Regis was mentioned, which gives the cuſtody of 
Len. the ideots lands to the king during their lives, provided that after. 
; wards it be given to their right heirs, ita quod nullatenus per coſdem 
 fatuos alienetur. Now to what purpoſe were theſe words added 
if ſuch an alienation was void in itſelf ? Beſides, the caſes of 
1. Hawk. ideot; (mentioned on the other fide) and lunatics are not parallel; 
O. 2. notis. for an ideot has a different incapacity from one non campos; it is 
perpetual in an ideot; and for that reaſon the law gives the king 
# JA intereſt in him. * But a perſon non compos may recover his 
2 39 ſenſes; he may purchaſe lands; may grant a rent charge out of 
his eſtate; and ſhall not plead his _— to defeat his own act (a). 
If therefore this furrender was not void at the time of the execu- 
tion thereof, but voidable only during the life of the furrenderor 
by office found, then the queſtion cannot properly be, whether 
the leſſor of the plaintiff ſhall avoid it, tor that would be to reveſt 
the eſtate in ſomebody; but the furrender was good, and the 
eſtate for life was utterly determined, to that nothing being left 
fupport the contingent remainders, thoſe are alſo detroyed. 
to prove this Chudler:h's Caſe (b) was relied on; which was, Sir 
R. C. was ſeiſed in fee of the manor of Heſcot in Devon, and 
having iſſue Chriſtopher, and three other ſons, made a'feoffment 
' to the uſe of himſelf and his heirs, on the body of Mary, then 
the wife of Mr. Carew, to be begotten; and for default of fuch 
iſſue, then to the uſe of his laſt will, &c. for ten years; and after 
the expiration of that term, then to his feoffees and their heirs, 
during the life of Chriftopher ;; remainder to the iſſue male of 
hriſtepber in tail, with like remainder to his other ſons,” remain« 
der to his own right heirs: be died without iſſue by Ars. Carew; 
> but before Chriftopher had any fon born, the faid feoffees made a 
fcoffment of the land in fee, without any conſideration ; after- 
wards Chriftopher had iflue two ſons. Now the uſes limited by 
the feoffinent of Sir R. C. being only contingent to the ſons of 
Chr ifopher, and they not being when the ſecond feoffment 
wes: made to their father, the queſtion now was, Whether they 
ſhall be deftroyed by that feoffment, before the ſons had a being 
in nature, or waether they ſhall ariſe out of the eſtate of the feoffees 
after their births? And it was adjudged in the exchequer cham- 
ber, that the laſt feoffment had diveſted all the precedent eftates, 
and likewiſe the uſes whilſt they were contingent, and before they 
bad an exiſtence; and that if the eſtate for Hfe which 3 
had in thoſ: lands had been determined by his death before the 
4- Med. 284. birth of any ſon, the future remainder had been void, becauſe it 
| did not veit whilſt the particular eſtate had a being, or es inſtanti 
that it determined. So in this caſe Mr. Leach cannot have any 
- future right of entry, for he was not born when the ſurrender was 
made, fo. that the contingency is for ever. gone. Suppoſe a feoff- 
ment in ſee, to the uſe of himſelf and his wife, and to the heirs 


Co, Lit. 2, b. Fitz, Abr. Ir,“ 55, (8) 1. Co. 126. 8. C. Poph. gr 


W 
of 


* - 
+ 4 be £ . 
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of the ſurvivor ; * the huſband afterwards makes another feoff- Tae o 
ment of the ſame lands, and dies, and the wife enters, the fee , 
ſhall not veſt in her by this entry, for ſhe had no right; the buſ= Lien. 
band has deſtroyed the contingent uſe by the laſt feoffment, ſo “ _ 2 
thatit could not accrue to her at the time of his death Ca. Nay 1 I A. 
though the particular eſtate in ſome caſes may revive, yet if the $3.3. WY 
contingency be once deſtroyed, it ſhall never ariſe again As 
where the teſtator, being ſeiſed in fee of houſes, deviſed the inheri- 
tance therecf to ſuch ſon his wife ſhould have (after her life), if 
ſhe baptized him by his chriſtian and firname; and if ſuch fon 
die before he attain the age of twenty-one years, then to the right 
heirs of the deviſor; he died without iſſue 3 the widow married 
in; then the brother and heir of the teſtator, before the birth 
. ſon, conveyed the houſes thus, viz. to the huſband ang 
wife, and to their heirs, and levied a fine to thoſe uſes ; aſter- he 
wards ſhe had a ſon baptized by the teſtator's chriſtian and ſir- 
name; then the huſband and wife fold the houſes to one V eſlon ' 
and his heirs, and levied a fine to thoſe uſes ; it was adjudged (b), 1. Ven. 443: 
that by the conveyance of the reverſion by the brother and heir Proc; Ch. 38 
of the teſtator to the huſband and wife, before the birth of the ſon, 435. ? 
her eſtate for life was merged; and though by reaſon of her co- Gib. E. R. a0. 
verture ſhe might waive the jointenancy, and reaſſume the eftate 34: F 
for life, yet that being once merged, the contingemt.remainders are 2%; Mk $46 
all deſtroyed (c). : F Sn EO MEE | 
'Curra. The grants of infants, and of perſons non"compos, are 
parallel both in law and reaſon; and there are expreſs authorities . 
that a ſurrender made by an infant is void (4; therefore this ſur- | : 
render by a perſon non compos is likewiſe void (e). If an infat 
grant a rent Charge out of his eſtate, it is not yoidable, but zþ/o 
fads void; for if the grantee ſhould diſtrain for the rent, the in- 
fant may have an action of treſpaſs againſt him (J). In all the 
caſes which have been cited, where it is held that the deeds of in- 
fants are not void but voidable, the meaning is, that aon g/t factum 
cannot be pleaded, becauſe they have the form, 'though not the 
operations of deeds, and therefore are not void upon that account, 
without ſhewing ſome ſpecial matter to make them of no eticacy, 


(a) Biggat v. Smith, Cro. Car. 102. Trinity Term 6. An. B. R. it is d to 
=Sce 1, Ld, Ray. 316, Fearn Con. lave been held, that if an infant grant @ 
Rem. 4 edit. 216, 4 Bac. Abr. 314. rent charge cot of his land it is not 

() Poreſoy v. Rogers, 2. Saund. abſolutely void, but pnly void ir by lum 
380. 2. Lev. 39. 3. Keb. tr See when hee mes of age ; for that if the 
4- Mod. 284. Show. C. P. 251. grantee ſhould then diſtrain for the tent, 
4+ Bac. Abr. 315. though the other may bring an action of 
(e) Wigg v. Villiers, 3. Roll. Abr. treſpaſs, yet he cannot-plead © den cone 
796. — But ſce t. Ld, Rey. 316, © ct; for the deed is only voidable 
2. Burr, 1807. | by ihe ſhewing of his infaricy, and not 

(4) See 7. Ann. c. 19. and 29, Go. 2. void, becouſe it was delivered with: bis 
31. own hand, 3. Bac. Abr. 139, Aud 

(e) Lloyd v. Gregory, Cro. Car. $02, fee 5. Co. 115, 2. Inſt, 483. Cro. 
Jones, 403. 3. Bac. Abr. 236, 137. FEliz. 127, Moor, pl. 132. Poph, 

(F) In the caſe of Hudfon v. Jones, 138. 2 n 

Therefore 


bf gin) Trinity Term, 2. William & Mary, In B. R. 
Tarn # Therefore if an infant make a letter of attorney, though it be 
* void in itfelf, yet it ſhall not be avoided by pleading "iu eft factum, 
enk. but by ſhewing his infancy. Some have endeavoured to diſtin- 
guiſh between a deed which gives only authority to do a thing, 
and ſuch which conveys an intereſt by the delivery of the deed 


itſelf, that the firſt is void, and the other yoidable. But the rea- 


ſont is the ſame to make them both void ; only where a feoffinent is 

made by an infant, it is voidable becauſe of the folemnity of the 

conveyance, Now if Smen Leach had made a feoffment in fee, 

there had {till remained in him ſuch a right which would have ſup- 

ported this remainder in ny, (a), This furrender is 

therefore void, and all perſons may advantage of it. 
Shower's Caſes Afterwards a writ of error was brought to reverſe this judg - 
in Parl. 150. ment in the houſe of lords, but it was affirmed. 


ö 2 Sed guœre.—See Palm. Rep. 254. 1. Bl, Rep. 578. 4. Burr, 1807. 


Gale 19g. Hall againff Wybank, 
8 _  Michaelmas Term, 1. Will. & Mary. Noll. 651, 


If « detzor te FPHE STATUTE 21. Fac. 1. c. 16. of Limitations is, © that if 


| beyondſcaatthe A, 4 any perſon be entitled. to an action, and ſhall be an infant, 


time the "cauſe d fi covert, impriſoned, or beyond fea, that then he ſhall bring 
—..— the action when he is at full age, diſcovert, of foe mary = 
fue after his re- © large, or returned from beyond ſea.” + 
torn within t - \ 
times limizedby The plaintiff brought an indebitatus aſſumpſit;\to which the de- 
21. Fac. x. nk: pleted non aſſumpſit infra 2 . plaintiff re- 
es. plied, that the defendant was all that time beyond ſea, fo that he 
s) could not proſecute any writ againft him, &c. And upon a de- 
s. C. Carch. 136. murrer, ö Fd 
3 . 8 8 | 
9 : TREMAINE, yr argued that the plaintiff was not barred 
= 2205 —_ by the ſtatute which was made to prevent ſuits, by limiting per- 
1. Lev. 143. ſonal actions to be brought within a certain time; and it cannot 
8. Mod. 26: be extended in favour of the defendant, who was a debtor and 
Cro. Car. 246. beyond fea, becauſe it is uncertain whether he will return or not; 
2. Ven. 634. and therefore there is no occaſion to begin a ſuit till his return. 
1. Will. 4. It is true, the plaintiff may file an original, and outlaw the de- 
4. Vieer abr. fendant, and ſo ſcize his but no man is compelled by law 
236. wt do an act which is fruitleſs when it is done, and ſuch this would 
+ eng be; for if the plaintiff ſhould file an original, it is probable the 
(G. 16.) defendant may never return, and then if the debt were a thouſand 
3. Bac. Abr. pounds or upwards, he would beat a great expence to no purpole, 
$14+ or if the party ſhould return, he may reverſe it by error (a). It 
* 652. is a new way invented for the payment of debts ; for if the debtors 
[C312 ] go deyond fea and ſtay there fix years, their debts would by 
© (a) See Lutw. 260. 1. Sid. 53: Salk, 423+ Stra. 950. 734. 2. Ld. Ray. 
$46%; + Barn 2433 this 
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this means be all paid. The words of the ſtatute do not extend to Hut 
this caſe, for THE PROVISO is, © that if the plaintiff be beyond ſea 1 
EACH. 


« when the cauſe of action doth accrue, that then he ſhall have li- 
« berty to continue it at his return; yet it is within the equity of 1. L. 
law for him to bring bis action when the defendant who 35. 
cannot be ſued till then (a). That ſtatutes have been'expounded — ogg 
according to equity, is not now a new poſition; for conſtructions Stra. $36. 
have been made according to the ſenſe and meaning, and not ac- 


cording to the letter of many ſtatutes (5). As the flatute of H. ——_ . 
minſter the Second, c. 11. which gives i en of debt nf 343- 356. 410. 


ler for an eſcape, 3 eve, yet by the equity thereof 
it has been adjudged, that a bill of debt will lie. For the ſtatute 
of 1. Rich. 2. c. 12. gives the like action againſt the warden of the 
Fleet, for the eſcape of a-priſoner in execution, which by con- 
ſtruction has been adj to extend to all gaolers and ſheriffs 
(c). If this ſtatute ſhould not be expounded according to equity, 
then if the plaintiff himſelf ſhould be beyond ſea fix years after 
the cauſe of action, and die there, his executor or adminiſtrator 
cannot ſue for a debt. 


Cuxta. This caſe is out of the equity of the ſtatute, which 
provides a when the plaintiff is beyond ſea, but not when 
the defendant is there (d); it was never intended to make any pro- 


viſion for him, ſince the plaintiff might file an original, and ſue 
him to the outlawry. | : 


But Dor EN, Fuftice, making ſome doubt, adjournatur (e). 


() Swain v. Stephens, Cro. Car, 


246. 333-—And fee Perry v. Jackſon, 
if one 


je 
; 
: 


nue, trover, or other action mentioned 
„ in 21. Jac. 1. C. 16. be beyond fea 
« it the time ſuch action accrued, the 
« plaintiff ſhall be at liberty to bring his 
«© ation againſt him within the ſame 
„% time after his recurn as is limiced ſoc 
« ſuch atom by 21. Fer. 1. e. 16. 


() In 8. C.Carth. 135. 8. C. 1, Show. 
99+ it is ſaid, that judgment was given 
for the defendant. 
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The King and Queen's Bench. 


Sir John Holt, Kat. Chief Faftice. . 

Sir William Dolben, Xr. 

Sir William Gregory, Kut. Juſtices, 

Sir Giles Eyres, Kut. 118 


Sir George Treby, Kut. Attorney General. 
Sir John Somers, Kut. Solicitor General. 


| [3131 
* Hobbs, Qui Tam, &c. againſt Young. PRE 
Hilary Term, 1. & 2. Will, and Mary, Roll 129. 8 


18 1 
N IxroRMATION was brought upon the ſtatute of the If a man em- 
5. Elia. c. 4. for exerciſing the trade of @ clothworker, py 8 
not being an apprentice to the ſame, and likewiſe for ſet- "4 
ting people to work at that trade, not having ſerved an ippren- ferved as ap- 
ticeſhip to it. | aa to the 
Upon not guilty pleaded, the jury found a ſpecial verdi& to this g n. 
1 That e — merchant, who exported cloth — 4552s 
to Turkey, and that for the ſpace of a month he had em therefore te · 
men in his houſe in the trade of a c/othworker z which men had ſtained by the 
been educated in the ſaid myſtery for the ſpace of ſeven years; that 2 „ 
he provided materials for them, and paid them weekly wages; bu WS 
that he himſelf had not been an apprentice to the ſaid trade; and that it . C. — 
was a trade at the time of the making of the ſtatute, &c. (a). 36. glx. 
610. S. C. Comb. 179. 8. C. Carth. 162. 8. C. Holt, 66. 8. Co. 129. Ney, 3. 1. Sund. 
311. Salk. 613. 10. Mod. tog. 148. 12. Mod, 311. 1. Id, Ray, 767. 2. Ld. Ray. 1188. 
1243, 1. Burr, 2+ 4. Burr. 2449. . Wil. 168. 3. Bac. Abr. 334. 


(a) See ante p. 152, where it is ſaid, agreed and declared that this exception 
the omitring to aver that it was a trade ſhould never be allowed for the future. 
at the making of the aQ, ſcerns to be a But ſee Rex v. Slaughter, 1. Ld, Ray. 
material objeRion ; and in Rex v. Green, 513. . Bl. Com. 428. Rex v. Liſter, 
2. Show. 210. an inditment was quaſh= 4. Stra. 733. Rex v. Munro, 1, Bar. 
ed for this reaſon ; the Court however K. B. 277. 

Vor, III. * The 
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Nouns, The queſtion was, Whether this ſhould be accounted exerciſing 
Rf Pony © a trade within the meaning of the ſtatute, or'no? 
Yorxc. Thoſe who argued for the plaintiff ſaid, that true it is, an 

might exerciſe what — he — fit at the common — 5 
this confuſion had been remedied by ſeveral ſtatutes. The firſt is 

the ſtatute of 37. Edw.:3. c. 5. that merchants ſhall not 
goods to enhance the prices, nor uſe but one ſort of merchandiſe, 
Afterwards by the 38. Edi. 3. c. 2. the former ſtatute was re- 
8 pealed, and liberty given to merchants only to uſe what merchan- 
4 314 ] dife they would. Then comes the ſtatute of Queen Elizabeth, 
and the remedies intended by that and the former acts were, Figsr, 
The reſt raining of ignorant pretenders to trade,—SECONDLY, To 
make a diſlinction of trades, and to fit them to different ranłs of 
men.—THIRDLY, Lo encourage thoſe who had undergone an ap- 
prenticeſhip, by prohibiting others to exerciſe their trades, The 
words of this latter ſtatute are, That no perſon, other than ſuch 
« ho do now lawfully uſe or exerciſe any art or myſtery or ma- 
« nual occupation, ſhalt exerciſe any craft, myſtery, or manual 
«t occupation, now uſed within this realm, except he ſhall be 
<« brought up therein ſeven years at the leaſt, as an apprentice, 
« nar fon any perſon on work in ſuch myſtery, &c. being not a 
& workman at the time of making the ſtatute, except he ſhall have 
been an apprentice, as aforeſaid, or elſe having ſerved as an ap- 
* prentice, ſhall become a 3 or hired by the year, 
4 under the pain of forty ſhillings per month.” It is plain by this 
law, that he who cannot uſe a myſtery himſelf, is prohibited to 
employ other men in that trade; for if this ſhould be allowed, then 
"© ” _ the care which has been taken to keep up myſteries, by erecting 

* 1 * 1 - 
3 guilds and fraternities, would ſignify little. In the cafe of A 
V. 3 3 Tac. 2. upon this te, it was proved that 
P 


© 


ot me defendant employed none but pinmaters in that trade; yet not 
| haxias ſerved an apprenticeſhip himſelf, the plaintiff had a verdict. 

3 It was inſiſted on the defendant” behalf, that as this offence is laid 

| = WEN in the information, it is not within the firſt branch of that clauſe 
; nin the ſtatute; for no man will ſay, that when the defendant ſets 
ether perſons to work, ſuch employing them is an exerciſing the 

Car. 4 trade within the firſt branch of that paragraph. Neither is it within 
FS. che ſecond branch, the meaning whereof is, that no perſon ſhall be 


employed but ſuch as have ſerved an apprenticeſhip, &c. Now 
tte perſon who ſets ſuch people to work is not puniſhable by this 
la, but the men themſelves who do work not being qualified; and 

. ©... © thoſe are net puniſhable in thiscaſe, becauſe the verdict has found 

=_ that they vere apprentices, and had ſerved ſeven years to the trade. 
F wi It is nut material to ſay, that the men thus employed by the defen- 
| © dant in this. trade are his ſeryants, and that by their working the 

. 1 ; ] Company of Clethworkers may be damnifi2d, for the act is not 
315 reſtrained to particular Companies, but takes care in general that 


"the work ſhall be well done. No man will fay that a merchant 
- 3s within this ſtatute; for che preamble itſelf ſhews it is for the 
#1 ty W | A SE, : reformation 
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reformation of trades and manual occupations; fo that as a mer- Honse, 
chant is not within the letter, neither is he within the meaning of Ei Tem. ts 
the law, becauſe he is of a ſuperior order and degree of men. — 
chief deſign therefore of this law that unſkilful men hoe 
not employ themſelves in trades, the defendant having ſet 

none to work but ſuch who were of that trade, and artiſts init, 

the meaning of the act is fully purſued, and*no injury is done to 

any perſon. Beſides, it does not appear by this verdi& that any 

thing was done by the defendant but in his own family, and pro- 

bably it might be for their uſe, and then it is no offence. But if 

it be a crime in the defendant, A chapmen in Exę - 

land are within this ſtatute, for they uſe ſeveral goods belonging 
EY trades, and few of them have been apprentices to any 


It was [aid by ſome of the Counſel who now argued this caſe, ges the Axtores 
that they had 2 attended my Lox p Har noch the like 9. & 10. Fill. 


matter, . whoſe opinion was, that ſuch petty ch were not 3- © #7. 2. & 
withia the ſtatute, but that they were by the cuſtom of e yy 
thoſe places where they lived. thus 2 


Afterwards in Trinity Term in the third year of William and 
Mary, jJ0DGMENT was given for the plaintiff by the opinion of 
three Judges. | ID 


FinsT, Whether this is a ſetting up of a trade within the ex- 
preſs words of the ſtatute ? 


$zconvLy, Whether the working of theſe cloths in the de- 
fendant's houſe will be ng a trade ? &c. 


It cannot be denied, but that at the common law a man might 1. Bl.Cor. 384 3 
exerciſe what trade he would, therefore this ſtatute 4 in 427. # 
the tive, to prevent many inconveniences whi appened 
before the making of this law. l Some authorities there — where 
informations have been brought upon this ſtatute, and the defen- 
dants have pleaded the cuſtom of London for a man educated in 
one trade to exerciſe another; and upon demurrer ſuch pleas have 
been over - ruled (a) ; but reaſon in this caſe is the beſt authority. 

* Journeymen who work for hire cannot be within the meaning *[ 316 ] 
this ſtatute, but the defendant by employing ſuch had an in- | 

fluence upon the trade, and ſo it is found, viz. that he provided 7 

materials, and paid the workmen, and therefore he, and not the 

maſter workman, who is but a journeyman, is the perſon who 

did exerciſe the trade, not being an apprentice ; the management 

was for his profit, the workmen had no more but their wages, and 

it would be very miſchievous if the ſtatute ſhould be otherwiſe 

conſtrued. A widow ſhall not exerciſe her huſband's trade, unleis 12. Mod. 603; 


( Rex v,  Bagſhaw,*Cro, Car. 347.5 and: ſee Hirykworth vs Hillary, 
1, Saund 313. e N n | 8 pi 
TS- ul 


Ai Tam, & 
a 
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Hen, ſhe is enabled by the cuſtom of the place (a), and poſſibly ſhe 


might live ſo long with him as to be very ſkilful in it (5); but the 


act being penned in the negative muſt have a large conſtruction, 
and therefore a uſage againſt it will not take away its force, 
Paying the wages is as much as uſing the trade himſelf; it is 
properly his driving the trade by the hands and labour of his ſer- 
vants: and it ſeems plain by the ſtatute of 1. Fac. 1. c. 22. that 
this may be done, for that ſtatute enacts, © that no perſon uſing the 


«m of tanni 


leather by himfelf, or any other perſon, ſhall 


« exerciſe the craft of a ſhoemaker, &c.” which ſhews that the trade 
may be carried on by ſervants and workmen. A gold/mith never 
makes his own plate; he only provides materials for the workmen; 
but yet he is a trader within the ſtatute,” becauſe he makes profit 
of the plate. An mn-keeper who ſells beer, bread, &c. in his beuſe 
is not within this ſtatute, becauſe it is part of his trade to provide 
ſuch things for his gueſts; but if he ſell any quantities out of dior 
he is then within the reach of this law (c), which ought to have 
a very beneficial conſtruction, becauſe it is made to maintain ſkil. 


ful men in trades, which is for the public good of mankind. 


_SgconDLyY, It is plain, that he who uſes one trade cannot 
exerciſe another, therefore a coachmakter ſhall not make his own 
wheels ; if he do, it is exerciſing the trade of a wheelwright: and 
ſo of the iron, and leather, and the other materials which make up 
a coach (d). In Mr. Attorney Noy's Reports there is a caſe (e 


of an information brought upon this ſtatute 
being @ feltmaker, for dyeing of his own hats; and it was adjudged 
for him that. it is part of his trade; but this is a ſingle 0 


againſt the defendant, 


ority, 


and many have been againſt it ſince that time. At the aſſizes in 


#0317). 


the defendant, 


Cambridge the like information was tried 


againſt @ combmater, 


for exerciſing the trade of a horner: it was inſiſted, that it was 
part of his trade, for he fitted the horn & for his uſe in making of 
combs ;- but there was a verdict for the plaintiff, for it was held 


to be an 2 of the trade of a horner; and the Counſel for 
o were learned men, acquieſced under that 


judgment. He who is a ſervant, who undergoes no hazard, but 
is to have a certain reward for his. labour, does not exerciſe a trade 


* (F); but it is the maſter who employs him, who has all the profit, 


| 
| 


and who in this caſe ſells at the ſame rate as if he paid the cloth- 


worker. The ſtatute fays, & that none who hath not ſerved as 


* 


1 


(] Noy, 5- . 
J See Carth. 163. 


Rolls, 4. Burt. 2065. 


* Wilf. 168. contra. 


Hunter v, Moor, Noy, 1232 
6 „Noy, * 1 
4 


1. Show. 242. 
(e) . Bulſt. z$7. See Saunderſon v. 
Buſcal v. Hogg, 
3. Wir 146. Port v. Turton, 2. Will, 
169. Mayo v. Archer, 1. Stra. 63. 
© Palmer o. Vaughan; 1. Term Rep. 572. 

. __ . Newton: v. Trigg, poſt. 327. and the 
-* | © vcafes there cited. 


.-, (4 Bet fee French v. Adams, 2. 


(f) An a®on therefore will not lis 
on this ſtature againſt 4 jowrneymen for 
working at a trade in which he has not 
ſerved as an apprentice; for by Lon 
Mans$FiritD there is 2 great difference 
between ſetting wp 2 trade and we bie 
at it, and the ſtature only meant to pre- 
vent perſons from ſetting =p or employ- 
ing perſons in trade, for which they are 
not qualißed. Beach, Qui Tam, v. Tur- 


ner, 4. Burr, 2449 


— 0 No.1 ceo. 27 O 2 
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Lurton, 1 forth, that before the taking, &c. Sir Peter was 
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« an apprentice in any myſtery, &c. ſhall uſe the ſame, &c. Hense, 
Now he who employs men in his houſe uſes the trade, &c. F or Jef ne. 
ſuppoſe a merchant ſhould hire journeymen-ſhoemakers to work ho * 
in his houſe for the Plantations, this can be no other thing than 

the exerciſing of the trade of a ſhoemaker. Private uſage is not 

within the meaning of this law, but if what is done be for profit and 

gain, and not confined to a particular family, it is an exerciſing of 

2 trade within the intention of this ſtatute. If the defendant had 

ſold theſe cloths in England, he had been a draper; and having ex- 

ported them, he is a merchant: wherefore for theſe reaſons judg- 

ment was given for the plaintiff. Es e n 


But Dol EN, Juſfice, was of another opinion: he ſaid; that no 1. B. Cm. 427. 
encouragement was ever given to proſecutions upon this ſtatute, 
and that it would be for the common good iſ it were repealed, for 
no greater puniſhment can be to the ſeller than to expoſe goods 
to ſale ill wrought, for by ſuch means he will never ſell more. In 
this caſe there is no inconvenience to the Company of Clothworkers, 
becauſe that trade is a manual occupation for hire; the maſter 
workman is the perſon who uſes the trade, and the defendant has 
done nothing but what is the proper work of a merchant in his 
own houſe, which cannot be a public uſe of the trade. The in- 
tent of the making of this ſtatute was to prevent idleneſs, and 
that there might be generally a good manufacture. Now the de- 
fendant has well anſwered both theſe ends, for he has employed 
men in the working; and not only fo, but ſuch men who were 
bound apprentices and ſerved ſeven years in that very trade, ſuch : 
who work well, and to whom he gave good wages. It is the Ip 
intereſt of a merchant that his cloth be well wrought, but the 
clothworker cares not how it is done fo he has his wages; and 
by this care and induſtry of the defendant that trade, which was al- 
moſt loft abroad, is now come into reputation again. 


*[ 318] 


* Bradburn againfiRennerdale. . Caſe 197 


Michaelmas Term, 4. Jac: 2. Rell 640. 


ERROR to reverſe a judgment in an inferior court at Chefter, end replevin, if 
7 k 


in rep/evin, for the taking of a cow. | of 1 
The defendant made cognizance as bailiff to Sir Peter Wars GY A. by 


he took damage 


ſeiſed in fee of the manor of Arkey, of which the locus in quo was fraſant, a E- 

parcel, and far that the cow was there damage feaſunt he took riicartiON, 

it, &c. | that the father 
ö of A. was ſeiſed 


of the ſaid manor and made à leaſe thereof to B C. and D. and that on the death, xc. D. entered 
23 cceupant, and demiſed the place waz x to the plaintiff,&c, without traverfing that the place wu xxx 
was parcel of the manor at the time of the taking, is bad : but in ſuch pleading the plaintiff need 
not traverſe that A. was ſeiſed of the place wrzzeg.—S. C. Carth, 164, 8. C. Holt, 339 
S. C. 3. Salk. 354 Dyer, 312. Jones, 402. Yelv. 140. Cro. Car. 324. 1, Saund. 207, 
Ray. 170. 2. 60. 10. Mod, 205. 257. 265. 297. 30% 11. Mod. 145, 12, Mod. 97. 
121, 376. 1. Stra. 117. 191. 299. 2 Stra. 871. 1220, 2. £4, Ray. 1054, 1140. 5+ Com. 


Dig. 110, 111. Cowp. 575. Y 2 The 


Deren 
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The plaintiff in bar to che avowry confeſſes, that Sir Pater 


| Warkurten was ſeiſed in fee, &c. but that before that time dia 


sets. Georre Warburton, his father, was ſeiſed of che ſaid manor, and 


*[ 319] 


likewiſe of one meſſuage in fee, &c. and doing ſo ſeiſed made a 
leaſe thereof for three Fives, viz. for the life of G., H. the |. 

and for the lives of his two ſons, George and John, et alterius eorum 
diutius wiventis ; that one of them was dead; and that the 
entered and was ſeiſed as occupant, and let the land to the flat 
2 &c. Et hoc poratus oft verificare. | 


The defendant demurred to this replications 3 da2 jorians 
The matter now in debate was upon exceptions to the bay, 


Finsr, For want ECT EI 
ſeiſed in fee at the time of the taking, &c. 


SECONDLY, For want of a ſufficient title alledged in the dun 
tiff, for that by the ſtatute of Frauds, 29. Car. 2. c. 3. all oecu- 
pancy is now taken away. 

It was argued, that the replication was good without a tra 

where the plaintiff has confeſſed and avoided, as he has done 

ere, if he had traverſed likewiſe, it would have made his re- 
plication double (a. He confeſſes that Sir Peter Warburton 
was pd in fee ges Fray = wi Bayt canon) is ex · 

alledged to be in Sir George the father, the 

ps {mus ar thereof, which is a CO on andan 2 
The avowant ſhould have traverſed this leaſe, but the traverſe of 
the plaintiff upon him had made it a worſe iſſue, * Aprecable 
to this caſe in reaſon is that which was adjudged 3 in this court in 
Mic barimas Term 10. Car. 1. (6). It was in treſpaſs ; the de- 
fendant pleaded, that the locus in 22 the fole freehold of Jobs 
Marguis 0 ark prope gai yu and juſtified by his command; the 
tiff replied, that the land was parcel of the manor gf beben Anne, 
and that William Marquis of Wincheſter was ſeiſed in fee, and 
levied a fine to the uſe of himſelf and — for their lives, the re- 
mainder to Edward Lord Pawlet for one hundred years if he 
lived fo long, who after the death of the cognizors entered and 
made a leaſe to the plaintiff; and, upon a demurrer to this re- 
plication, the ſame exception was then taken as now, vi. that the 
plaintiff did not confeſs and avoid the FREEHOLD of Jh; but 
the plaintiff had judgment; for the bar _ at large, and the title 
in the l being likewiſe ſo too, laintiff may claim 
by a leaſe for years without anſwering the frechold. f 


10. Med. 19. 38. 3 — with a traverſe is but a form, and the Court 


11. Mod. 2, 
2. Stra. 343- 


4. ra. 933+ 1011, 


will proceed accor _ to the right of the cauſe without ſuch 
form — it is a defect which, after a joinder in demurrer, is ex- 


| (a) Cs. Eat. 504, 2. Vent. 212. (e) Sec the ſtatute 27. EI. c. 5. 


4. Bac. Abr. 13 Leon, 44. 80. Cro. Car. 324. 
6) King v. Coke, Cre, Car. 384. Yelv, 151. 2. 88 Lutw. 1558. 
L ©: Fur 2. Saund, 30. 


preſely 


GO ny... oy 
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grellly helped by the ſtatute of Jeofails, which enables the Court depp 
to amend defects and want of forms other than ſuch for which the ,] 
part has demurred. AO ES | | Kivi 


The caſe of Edwards v. Noodden is in point (a), it was in re- 
plevin; the defendant made cognizance as bailiff to Cotton, for 
that the place WHERE, &c. was ſo many acres parcel of a ma- 
nor, &c. ; that Bing was ſeiſed thereof in fee, who granted a rent- 

out of it to Sir Robert Heath in fee, who it to Cot- 
ton, &c. ; theplaintiff in bar to the conuſance replied, and conſeſ- 
ſed that the land was parcel of the manor, &c. and that Bing was 
ſeiſed in fee praut, c. and 2 the rent to Sir Robert Heat bz... 
but that long before the ſeiſin of Bing, &c. one Leigh was ſeiſed 
thereof in fee, who deviſed it to Blunt for a term of years, which  *© © 
term, by Teveral aſſignments, came to Claxton, 3 6 1 * 
Rr 2 
this replication an exception was taken to it, for that the plaintiff | 
did not ſhew how the ſeiſin and grant of Bing to Sir Robert Heath 
was avoided ; for having conſeſſed a ſeiſin in fee prowt, Ec. that 
ſhall be intended a fee in poſſeſſion, and notwithſtanding he had 
afterwards ſet forth a leaſe for years in Leigh, by whom it was de- 7 
viſed to Blunt, &c. and fo to Claxton, it may be intended that the x 
grantor was only ſeiſed in fee of the reverſion, and therefore the ; 
plaintiff ought to have traverſed the ſeiſin aliter vel alis made. ae 
* but three Judges ſeemed to incline that the replication was good, # D 320.1] 
and that the plaintiff had well confeſſed, and avoided that tn in | : 
fee which was alledged by the defendant, for he had ſhewed a leaſe 
for years precedent to the defendant's title, and which was not 
chargeable with the rent; and his pleading that the grantor Bing 
was ſeiſed in fee muſt be only of a reverſion expectant upon that 
leaſe (b); but if his confeſhon that Bing was ſeiſed in fee provt, 
&c. ſhall be intended a ſeiſin in fee in poſſeſſion, yet the replica- 
tion is good in ſubſtance, becauſe the charge againſt the plaintiff 
is avoided by a former eſtate, and in ſuch caſe it is not neceſſary to 
take a traverſe : but after all it was held, that if it be a defect, it is 
but want of form, which is aided by the ſtatute 27. Elix. c. 5. 
and that is this very caſe now in queſtion. © % | 


The want of a traverſe ſeldom makes a plea ill in ſubſtance, but „ od. 3 
2 naughty traverſe often makes it ſo, becauſe the adverſary is tied ,,,. * 
up to that which is material in itſelf, ſo that he cannot anſwer 11. Mod. 143 
what is proper and material; and n upon a Fitzg. 31. 
leaſe (c made by Elizabeth James, the de t pleaded that r 2605 
before Elizabeth James had any thing to do, &c. Martin Jones 1. 14. "hay. 
was ſeiſed in fee, after whoſe death the land deſcended to his heir, 1140. 
and that Elizabeth entered and was ſeiſed by abatement ; the a. Stra. 818.8 57. 
laintiff replied, and confeſſed the ſeiſin of Martin Jones, but 
Bich that he deviſed it in fee to E/izabeth James, who entered; AB» 


(a) Cro, Car. 323. (c) Bedel v. Lull, Velv. 151. Cro. 
(3) But fee Heley's Caſe, 6. Co, Jac. 221, 4. Bac. Abr. 68. 
Dyer 171. 1. Leon, 77+ contra, 
Y4 3QURE 
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Wenner sr noc that Elizabeth James was ſeiſed by abatement; and 


pon a demurrer this was held to be an ill traverſe, for the plain. 
had confeſſed the ſeiſin of Martin Jones, and avoided it by the 
deviſe, and therefore ought not to have traverſed the abatement; 
for having derived a good title by the deviſe to bis leffor, it is an 
argument that he entered lawfully, and it was that alone which 
was iſſuable, and not the abatement ; therefore it was ill to tra- 
- verſe that, becauſe it muſt never be taken but where the thing 
traverſed. is ifluable (a). bo 


Deſcription of THEN it was faid that the conuſance was informaly becauſe the 
the hens in quo AVOWAnt ſhould have faid that the locus in quo, c. contains ſo 
in replerin. many acres of ground, &c. he only ſays that it was parcel of 3 
C321 ] manor, Befides, he neither prays damages, nor retorn, habend, 


On a leaſe for As to THE SECOND POINT it was ſaid, that the ſtatute of Fraud 
two lives et al- 29. Car. 2. c. 3. does not take away all occupancy, it only ap- 
#erins corum din - points who ſhall be a ſpectal occupant. Beſides, here is a title 
#ixs viventis. the within the ſtatute, for à leaſe for lives is perſonal affets ; ſo is a 
entry of one term in the hands of an EXECUTOR de ſon tort; and in this caſe 
of "the other, the entering of one brother * after the death of the other made 
makes him ex · him an EXECUTOR de ſan tort ; and it was never yet doubted, but 
ecu:orde ſon tort that there may be ſuch an executor of a term (6b). 


N Whereupon it was concluded that the bar was good, both as to 
+a 5c form aad title ſet forth, But no judgment was then given (c. 


(a) Yelv, 360. A. Mod. 55. I. 


| (5) Moor, 126. 1. Sid. 7, 
(e) It appears by 8. C. Carth, 165. 


that in the Hilary Term following 


JUDGMENT Wa; given that tþe bar was 


not good Fina, The Court held that 
the bar was ill for. want of « traverſe 
that the place wiz ns was parcel of the 


manor at the time of the taking; 
for though the reverſion of the ſocuſ is 3 
remained parcel of the manor- after the 
demiſe for three lives, yet the place itſelf 


and tbe freehold were ſevered by the de- 


miſe, and by conſequence were not par- 
cel of the manor tempore gus, Nc. ; there- 
fore the plaintiff ought to have traverſed 
that the len in u was parcel of the 
manor of Ariey; tempore guo, &c.—Sx- 
cox Dtv, That the ſciſin in dominics of 


the place wut az was not traverſable; 
for it is got ly alledged in the co- 
nuſance that Pac Warburton was 
ſeiſed i= dominice of the place wwrnrs, 
but only by conſ-quence as it was parcel 
of the nijanor of Arkey, of which he wa 
ſo ſeiſed; therefore, if he had traverſed 
the icifin, it muſt have been of all the 
manor. -Twizvity, That the default 
of a neceſſary traverſe is  ſubJanee, and 
not aided by a general demurter.— 
FovsTxLY, On the point of occupancy, 
Hot T, Chief Fuflice, held that the 29. 
Car. 2. c. 3. docs not take away all oc- 
cupancy, but transfers it to executors ; 
and that the leflor of the plaintiff was 
EXECUTOR de ſor tort by his entry on 
the lands, becauſe the ſtatute has made 
it affets.—S. C. Holt, $39+ 58. C. 3 
Salk. 355. accord, 75 


Boſon 
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Boſon again Sandford... Cite 198. 
Hilary Term, 1. & 2. Jac. 2. Roll 302, ae 
T PLAINTIFF declared, that the defendant and ſeven other Where there are 
perſons were proprietors of a veſſel, in which they uſed to ſeveral proprie- 
carry goods for a reaſonable hire from port to port; that he had n o 2 veſſel, 
loaded the ſaid veſſel with boards, which were agreed to be ſafely dune are 
tranſported from London to Topſbam; and that the tby neg- carriage, the 2 
lect ſuffered him to be damniſied, &c. Upon not guilty pleaded tion muſt be 
a ſpecial verdict was found, the ſubſtance has was as fol- brougtt againlt 


. ” * ALL the pro- 
lows : | * 


| * 5711 ' _ 

The plaintiff loaded the ſhip with boards, of which ſhip the de- t de drought 
fendant and ſeven other perſons were proprietors ; that the ſaid fiese, gig, be 
ſhip uſually carried goods for hire; that the plaintiff delivered the need-not plead 
goods to . aniel Hull, who was maſter of the veſſel, and that they the jointure in 
were loaded therein, but that none of the proprietors were pre- n, but 
ſent z that there was no actual oontract between the plaintiff and 5nlgg ef i by 
the proprietors, or any negligence in them, but the boards wefe r 


- 


— . n . |; * . : Sed 1 * 

The queſtions upon this ſpecial verdict were two: _ 3. C. 1. Show. 

Fnsr, Whether this action would lie againſt the defendant $9797 
alone, as one of the proprietors ; or whether it muſt be brought 458. 
againſt them all / | 2 S8. C. Salk. 440. 


SECONDLY, If the action ought to be brought againſt them all, „ 
then nat guilty was not a proper plea, becauſe the defendant ought S. C. Comb. 176. 
to have d in abatement that the reſt of the bwners ſuper ſe 3 55. 
ſuſeeperunt fimul cum the defendant, ans οE Hocgued E ſuper ſe 3. C. f. Tan. 
fuſcepit tantum. a 21 452 
Ix Was ARGUED. for the plaintiff, that the action may be „ 92 
well brought againſt — wart perſon of the proprietors, becauſe 1. Roll Abr. 2. 
it is grounded upon a tort as well as upon'a contract, which, in Hob. 18. 
this caſe, is only an i::ducement to the action, and therefore the * [ 322 ] 
plaintiff has liberty to bring it either the one way or the other, V.. 1 
for it is both joint and ſeveral. * So it is in trover, where a man 233. 
declares that he was poſſeſſed of ſuch goods, that the defendant 2. Vent. 75. 
found them and promiſed to deliver them, but converted them to 5- Mod. 92. 
his own uſe; the contract is but inducement, for the cauſe of ac- x 4 * 
tion ariſes upon the converſion. This is a femedy given by the Alen, 93. x" 
conſtruction of the law, and if fo, it muſt be certain and effectual 1. vera, 297. 

. intents; and therefore it — Sho þ ry in "= — Fa 

brought againſt a common carrier upon a t in law, 8 
— upon the tort, that the declaration — though the e 85 

. 295. 322. 9. Mod. 89. 10. Mod. 1 11. Mod, 181. 12. Mod, 101. 1. Ld. Ray. 
— — 128, 420. -J $53» 2. — 890. 910. 1045+ 1. Will, — Burr. =D 
2. Bl. Rep. 948. Cowp.636. 2. Term Rep. 282. 4. Term Rep. 582. 


(a) Mathews v. Hopkins, 1. Sid. 244-3 Salk. 10. 5. Mod. go. Id. Ray. 3 
ſee alſo Bage v. Brum well, 3. Lev. 99. 4. Bac, Abr. 13. 
and 1, Ley, 101. Skin. 66. pl. 13. n 


laintif * 


5 
- 4 
SanpyonD. which 


5 CERT r 


* 


e 312, impoſiidle for the plaintiff to know 
7. - reaſon the plea is not good. ; 


i nh: 
3 — „5 
. 724 2 
1 i 
S * 
,* 
2 
* 
* = x 


'S. 


Se SxcoxpLy, If the action ought to be 


' = this had been only an action of 2 
©” brought it againſt. all or one; but this ſounds not onl in a wrong, 
dut ĩt is in breach of a covenant or duty, and ſo ou 
menced | great 
> _ reaſon why all are liable to an action is, becauſe they all have a 
reward for the hire of the veſſel (4); and it ſeems very unreaſon- 
able that one ſhould bear the burthen, and the reſt run away with 
- . the profit (c). The principal caſe in Hutton (d] is an authority 
directly to this purpoſe, though it was otherwiſe quoted by the 
| plaintif*s. Counſel | 
brought againſt one leſſee for not ſetting out of tithes, and it ap- 
* upon the evidence that two were joint! 
term, and for that reaſon ans held chats 
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intiff had a verdict, yet the jud 
declared both ways. Agr to this was that judgment 
— . Wh te of 2. Edw. 3. c. 13. for not 
ſetting out of tithes, in an action of debt brought againſt two te. 
nants in common; it that one of them ſet out the tithes 
and the other carried them and becauſe the action was brought 
ill (a, for it lies only againſt him 
did the wrong. 5855 


t was arreſted, becauſe he 


N then 
the defendant ſhould have taken advantage of it by ple: 2 and 
to have ſhewed who were the rietors with himſelf; for it is 
who they are; and for this 


E coxnTRA. The: plaintiff ought to have brought his action 
ither againſt the maſter alone or all the proprietors : it is true, if 
aps (roo he might have 


to be com- 
Now the 


againſt all of them, as common carriers, 


; it was debt 


againft one alone. 


Score, The defendant ought 
ment that the reſt of the proprietors — — "exe © 
would not have good 


the ſtatute of 2. Edw. G. c. 13. 


potiefied of the 
on would not lie 


nocto hee pleaded in abate- 


| the defendant, &c. becauſe fuch a plea 


any loſs or damage by reaſon of any. 


(6) Sir Jobe 


122, 

(5) But by 7. Geo, 2. c. 15. © The 
%  gwner or owners ſhall not be ſubjet 
or liable to anfwer for, ot make good 


- 4 embezzlement, ſecreting, or making 


* away with (by the mafter or mariners, 


or any of them) of any gold, filver, 


e diamonds, jewels, precious ſtones, or 


— 


other goods or merchandi ze hipped on 
e board, or for any ac, matter, or 


© © thing, damage, or forfeiture, done, oc- 


„ cafioned, or inturred by the {aid maſ- 
„ ter or mariners, or any of them, 


„ without the privity or knowledge of 


* fuch owner or owners, further than 


6 the value of the ſhip with all ber ap» 


; Gerrard's Caſe, cited in 
tze caſe of Cole v. Wilks, Hutt. 121, 


© purtenances, and the full amount of 
« the fre ght due, or to grow due, for 
« and during the voyage wherein ſuch 
«*- embezzlement, fecrering, or making 
% away with, or other malverſation of 
© the maſter or mariners ſhall be com- 
« mitted, &c; &c,”"— And fee the caſe 
of Sutton v. Mitchel, 1. Term Rep. 18. 
and Haff . Grant, cited in the caſe of 
Votes v. Hull, y. Term Rep. 53. 

(4) See Rich v. Coe, Cop. 636. 
thet although the moſter of a. veſſel be 
alſo the leflee of it for a term of years, 
yet the owners are Rift kable for necef- 
ſaries furniſhed the ſhip by order of the 
maſter, though withour their knowledge 
Ur without their being known to the 
perſun who ſupplied them. 

(4) Cole v. Wilks, Hutton, 127. 


here; 
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here; for he ſhall never be compelled to plead in-abatement, either Bone 
in debt or contract, but in one ſingle caſe (a); and that is, where Fe - 

rn 72 nas 29.009 plead in abate» 1 c 
ment, but cannot ſay nen g factum, is his fince 0 
„ | 5 oy = 35 


AFTERWARDS, in Hilary Term, the defendant had judgment, that 20. Mod. 119, 
the action ought to be brought againſt all the part-owners, becauſe 386. | 1 
they have an equal benefit, ud the ground of the den ie 27. 1. — | 
upon a truſt repoſed in all, and every truſt ſuppoſes a contraftz 1%. Mod. 436. 
and in all caſes grounded upon con the parties who are privies 488. 564- 
muſt be joined in the action (5). The maſter of the ſhip is no 1. Ven. 95+ 
more than a ſervant to the owners; he has no property either ge- _—_—_ 
neral or ſpecial, but the power he has is given by the civil law. — IT 
There are many caſes where the act of the ſervant ſhall charge 2. Li. Rays 
the maſter ; as for inſtance, King Edward the Sixth ſold a quan- 2317. 
tity of lead to Renagre, and appointed the Lord North, who was . . 43% 
then chancellor of his court of augmentatiouy to take bond for _— 
payment of the money (c). Lord North appointed one Benger, 
who was his clerk, to take the bond, which was done, who de- 
livered it to the lord, and he delivered it back again to his cl 
in order to ſend it to the clerk of the court of wat 
Ae bond, and it was the opinion of all te 

udges of England, that Lord North was chargeable to the king, © 

ſe the poſſeſſion of the bond by his ſervant and by his order 

was his own poſſeſſion (d). So where an officer of the cuſtoms 
made adeputy, who concealed the duties, and the maſter, being igno- 
rant of the concealment, certified the cuſtoms of that part of the re- 
venue into THE EXCHEQUER upon oath, he was adjudged to be an- 
ſwerable for this concealment of his ſervant (e). So where the 
leſſor was bound that the leſſee ſhould quietly enjoy, and it was 
found that his ſervant by his command, he being preſent, en- 
tered, this was held to be a breach 7 55 22 28 
ter was the principal treſpaſſer ( 7). erefore the neg- Molloy, 203. 
lect in this caſe — in the ALLA the — wa, brought 399 234-" 

againſt all the owners, for it is grounded qua ex contra##4, thoug! LS 
there was no actual agreement between tie line — 
And as te this purpoſe, it is like the caſe where a ſheriff levies 
OO e nar woe are 3 = T 

is bailifts (g); this appearing upon return, an action * 2 
debt will lie againſt him, though there was no actual contract be- L394] 
tween the plaintiff and him; for he having taken the goods in ex- Comp. 639. 
ecution, there is quaſi a contract in law to anſwer them to the Hoare v. Davies, 
plaintiff, | | Dougl. 371. 


(a) 5. Co, 119. ; fee alſo Cro. Eli. (d) 
554. 1+ Saund, 291. Moor, 466. (9 
* 3. - 


Dyer, 238. 2, Vera, 643, 


1. — 102. bn 7 pn ug 561. 
Palm. Molloy . . 
8 2 8 2 2 0 Saund, * Hob. 206. 
(c) Dyer 161. Hutt, 127. 1. 
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Moor, 83. As to THE SECOND POINT, it was ruled, that not guilty i was 2 
Cro. Eliz. 257- good plea to any miſ-feafance whatſoever, and that a plea in abate. 
ment, viz. that the reſt of the owners ſuper ſe ſuſc ſceperunt ſimul 
| 28 1022. eum defendente, ABSQUE HOC quod defen bt wore ie tantim 
a+", ovens eee Yue; has not pleaded 
ted 725 


_ een Fuſtics, agreed that the «Aion enn 
n noainft all the proprietors, it being upon a promiſe created by 
ee ee eee 


1 in abatement (5). | | 
r AÞ () Ses the caſe of Deering v. l  $$TG N. ig, 22 1 Nu. 
46-4 4.2: as Car. 554- Whelpdale's Caſe, 5. Co. 119. Stead v. 


© (+) But fee the caſe of Abbot . Mohan, Cro. Jac. 152. Chappel v. 

5 Smith, 2. BI. Rep. 695. 947. where the Vaughan, . Saund. 291. Aſcue ». 

Authority of this caſe, as to the point of Hollingſworth, Cro. Eliz, 494. Sayer 

1 ing; is impeached ; and it is deter- v. Chater, x. Lutw. 69 t. Lefiie ov, 

Tere It Went Wet if an 2 in be broughe Champante, 2. Sta. $26. 4. Bac. Abr. 

ARES bne partner only, no advantage 47. .Carth. 261. mene 
can be taken of the omiſfion but by plea — Gatnjn hens 338 

propa. Ses alſo the Year Book | 


= 13: | | Y - 


Caſe 199. | 30 Gold againf Strode. 


A judgment ob- AN ACTION was brought in Samerſetſbire, and the plaintiff re re- 
rained in the covered, and had 100 gment, and died inteſtate. Gala, the 
wg dh Wenn now plaintiff, took out — of adminiſtration, to the ſaid inteſtate 
tabitia in the in the court of the Biſhop of Bath and Wells, and afterwards 
county where "brought a ſcire faciat upon that judgment againſt the defendant 
the Court fit. to ſhew cauſe quare executionem habere non debeat. He had judg- 
ie nr 143<ment upon this ſcire facias, and the Cefendant was taken in exe- 
Zn. ao.” Cution and eſcaped. ' An action of debt was brought by the ſaid 
Lutw. 40% "Gold againſt this defendant Strade, who was then ſheriff, ** 
8 Stow: £57-eſcape, and the plaintiff had a verdict. 


4 6 It was moved in arreſt of j nt, and for cauſe ſhewn, that 
6. Mod. 136. if the adminiſtration was void, all the dependencies upon it 
2 ye 2 are void alſo, and ſo the plaintiff can have no title to this action. 

1 $37: Now the adminiſtration is void, becauſe the entering upon record 
Coun of the firſt judgment recovered by the inteitate in the county of 
*Comyns, 17. Ai daleſex, where the records are kept, made him have bona notabilia 
2. Barnes, 142- in ſeveral counties ; and then by the law; adminiſtration ought not 


Ld: Ray. 556. ( be committed to the plaintiff in an inferior dioceſe, but in 


>. Ser, 516. the prerogative court (o). 


781. 347- 
1. 5 3. Peer fs lee 351. 370. . <a 


18 . 2 14. Ray. 654 to the widows and orghars of perſons 
6. Mod. 134. 2. . Abr; 401. ; and dying intefiate, to monies or wages due 
fee the 4. Ann. c. 16. . 26. reſpeQting - 0193 pads. <#* 277 <a 
the granting probates and adminiſtrations docks. 


_ 
Ly 


Cur1a, 
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uni. The ſheriff ſhall not take advantage of this, ſince the Cors 
judgment was 17 ven upon the ſcire facias; the capias ad ſa- againſt 
2 uing out againſt the then defendant, directed to the 802. 


is reverſed. It is not a void but an erroneous judgment, and when comyns 

a perſon is in execution upon ſuch a judgment, and eſcapes, Firng, OED 

then an action is 3 againft the 

ment and execution thereon, though the 

the judgment againſt the gaoler, being upon a collateral exe wy Ray. 25 

cuted, ſtill remain in force (a). e capias ad ſativfacien- 2. Ld. Ray. 927. 

dum was a ſufficient authority to the ſheriff to take the body, _ £ 

though grounded upon an erroneous judgment (bj, and that exe- * 

cution ſhall be good till avoided by error, and no falſe impriſon- os 

ment will lie againſt the gaoler or ſheriff upon ſuch an arreſt. 3. Lt. Ray. 
1. fn, 90g. e 


(«) Dalton Sheriff, 563. 8. Co. 141. 164. Moor, 274. Cro, Jac. 3. . 


3. Bac. Abr. 241. Roll. Abr. 809. Godb. 403. 2. Leon, 
(5) 21. Cv. 4 pl. 23. Cro. Elia. 84. Gilbert's Execution, $1, 82. 
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The Second of William and Mary, 

I'N 1 
Sir Henry Pollexfen, Knt..Chief Juſbic. 
Sir Thomas Rokeby, Rt. 
Sir John Powel, Kut, I FJigſticet. 
Sir Peyton Ventris, Kt. 9 
Sir George Treby, Kut. Attorney General. 
Sir John Somers, Nur. Solwitor General. 


Coghil again Freelove. 72 | Caſe 200. 
EBT roa xv was brought againſt the defendant, as admj- An bon lies 
niſtratrix of Thomas Freelove her late;huſband, deceaſed ; in in the du 
which action the plaintiff declared, that on the 1ſt of Afay, 21. Spot frre 
Car. 2. he did by indenture demiſe to the ſaid Thomas Freeloue incurred alter am 
one meſſuage and certain lands in Buſbey in Hertfordſbire, H. afignment of 
ing the 


and that ſeventy- eight pounc was in arrear for rent due at ſuck a 8. C. 2. Vent. 
time, for which this action was now brought in the detinet, — . 
„ 4+ 


The defendant confeſſed the leaſe pront, &c. and the death of 3. Co. 24. 
the inteſtate, and that the adminiſtration was granted to her, but . Elz. 555. 
fays, that before the rent was due, ſhe, by articles made between Cre Jac. 63 
her of the one part, and Samuel Freelove of the. other part, did popy, xy, oh 
| C2 a | 54 Moor, 50. 
Laich. 260. 1. Sid. 266., 1- Lev. 227. Prec. Ch. 256. .2, Mod. 175 4 Mad 72. 10. Mod, 
12. 255. 1. Mod. 169. 12. Mod. 7. 23. 2941. 371. . Com. Dig. Det. (E.) 2. Bac. 
Abr. 44T. -1. Ld. Ray, 554. 3» Per. Wm. 264, Dougl. 462. notis, 765, 3. Term Rep, 393. 


4: Tem Rip, 94. 
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CocnrL 
agany 


Faz:Love. 


by him in his life-time, who is a ſingle 


affign the ſaid indenture, and all her right, title, and intereſt there- 
unto, and which ſhe had in the premiſes, unto the ſaid * Samuet 
Freeleve, who entered and was poſſeſſed; that the plaihtiff had 


notice of this aſſignment before he brought this action, but nothing 
was faid of his acceptance. 

To this, plea the plaintiff demurredꝭ and the defendant joined 
in demurrer, | 


And judgment was tom A the opinion of THE wHoLE 
Covxr, for the plaintifl againſt the authorities following. It is 
true, in the caſe of Overton v. Sybal (a), it was reſolved, that if 
an executor of leſſee for years affign his intereſt, debt for rent 
will not lie againſt him after ſuch aſſignment; the reaſon there 
given was, becauſe the privity of the contract is deter- 
mined by the death of the leſſee as to the debt itfelf; and for the 
fame reaſon the executor ſhall not be liable to rent after the death of 
the leſſee, if ſuch leſſee make an affignment of his term in 


his life=time.  Loxp Cort mentioning this caſe, in his Third 


(J, affirms, that it was reſolved by PoPHam, Chief 
Fuftice, and the whole Court,” that if an executor of a leſſee for 
years aſſign his intereſt, debt will not lie againſt him for rent due 
after ſuch an e N but Por HAM himſelf, in reporting that 
very caſe.(c), tells us he was of another opinion z which was, that 


ſo long as the covenant in the leaſe has the nature and effence of 


a contract, it ſhall bind the executor of the leſſee, who as well to 
that, as to many other purpoſes, repreſents the perſon of the teſta- 
tor, and is privy to his contracts. It is Loxp Porran 
held in that caſe, that the action did not lie; but becauſe it was 
brought by the ſucceſſor of a prebendary, upon a leaſe made 
corporation, the per- 


= 


ſonal contract was determined by his death. But the ſame caſe 


reported by others, is faid not to be adjudged, for the Court 
was divided in opinion (4). The caſe of Marwood v. Turpin (e) 


is the ſame, but there the defendant pleaded the acceptance of the 


kent after the aſſignment, which was not done here. Now if both 
_ thoſe caſes ſhould be admitted to be law, and parallel with this, yet 


the later reſolutions have been quite.contrary (7); for it is now - 
held, and with | 


great reaſon, that the privity of contra of the 


teſtator is not determined by his death, but that his executor ſhall 


be charged 


with all his contracts ſo long 


as he has aſſets, and 
therefore ſuch executor ſhall not diſcharge himſelf by making of 


(a) Cro. Eliz: $55» 
(5) 3. Co. 24. 7% 
(5) Poph. 120. 


(4 In Latch, 2465. ho Show. 2 


and Moor, 251. it is (aid, that no judg- 


ment was given in this caſe; and in 


1. Sid. 266. it ſeems to be denied to be 


” Jaw, at leaſt as reported in Walker's 


„ 
£ 


, 3- Co. 24. ; fer alſo Poph. 120, 121. 
= E 24 , 4 * 4 * #4 © * 0 


A 
ak * 
— 


Vent, 210. 2. Bac. Abr. 19. in tis. 
1. BI. Rep. 441. | 
(e) Cro. Eliz. 715. 8. C. Moor, 600. 
8. C. 2; And. 133. 
74 1, Sid. 240. 266. Allen, 34. 42. 
. 118. Latch. 260. Noy, 97. 
Moor, 392. 1. Saund. 


Oro Jac. 334 
238. Wik 265. 3. Term Rep. 394- 


2 
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PE nt, but ſhall ſtill be liable for what ® rent ſhall incur” Cosi 
after he has aſſigned his intereſt ; nay, if the teſtator himſelf - 424i 
had afligned the term in his life-time, yet his executor ſhall be 
charged in the detinet, ſo long as he has aſſets (a). | 


(a) 4. Mod. 71. 2. Bac. Abr. 19, mois, Mills . Auriol, 1+ Bl, Rep. 
Wadham v. Marlow, 1. BL Rep. 437. 433+ 


Newton againſt Trigg. _ Caſe 261, 
* Michaelmas Term, 1. Jac. 2. Roll 226; | 
RESPASS for breaking and entering of his cloſe, treading The fiatures of 
E down of his graſs, &c. and taking away of his goods. Upon bankrup«s do 
not guilty pleaded, a ſpecial verdi& was found, N e 
That the plaintiff was Ax IxxKEETER, and a freeman of the 3 C. . Show. 
city of Londen ; that he bought oats, hay, &c. which he fold in bis 96. 268. 
inn, by which he got his living; that he, with others, built a ſhip, and'S. C. 1. Lev, 
he had a ſhare therein, and a ſtock of fifty pounds to trade withal; 309. 
that he was indebted to ſeveral perſons ; that he departed from his * © Cath 
houſe, and abſconded from his creditors; that thereupon a com- 3. C, con, 
miſſion of bankruptcy was taken out againſt him, at the petition 181. 
of the creditors z that the plaintiff was indebted to Trigg; that 5. C. Salk, 209. 
the commiſſioners found him to be a bankrugt ; and by indenture 8 
bearing date the 25th day of June, made a bargain and ſale of the 3 
goods to Trigg, who did take and carry them away, &c. 1. Salk. 210 
The queſtion was, Whether upon the whole matter the plaintiff f. lies. 4," 
was a bankrupt or not ? . 12. Mod. 159. 


THOMPSON, Serjeant, argued, that he was not within any of _ Pr 0; 
the ſtatutes of bankruptcy; for AN INNKEEPER, is under many 14. Ray. 387. 
obligations and circumſtances different from all other tradeſmen ; 852. * 
he is to take care of the goods of travellers, and if he ſet an un- 8 
reaſonable price upon his goods, it is an offence which the juſtices 2. pr Wos“ 
of peace and ſtewards in their leets have power to hear and deter- . 
mine,-SECONDLY, He does not buy and ſell by way of contract; 3. Peer Wms. 
for moſt of his gains ariſe by the entertaining and lodging of his 298. 
gueſts, by the attendance of his ſervants, by the furniture of his . 
rooms, and not by uttering of commodities, as in other trades. And 3 Wil. 170. 
therefore, by the opinion of three Judges in the caſe of Criſp v. 432. 

Prat fa), it was held, that AN INNHOLDER does not get his liv- 4. Burr. 2064. 

ing by buying and ſelling ; for though he buys proviſion, he does _ 

not ſell it by way of contract, but utters it at what gain he thinks . 

reaſonable, which his gueſts may refuſe to give; and“ BERKLEY, 1. Coches B. I. 

ee in the arguing of that caſe agreed, _—_ _ gets 46. : 
is living by buying only, and not both by buyin elling, is #* 

not — the Late ; Tas the jury W — that he got a * ] 

livelihood by both, and by uſing the trade of AN-INNHOLDER, 


(=) Cro. Car. 33. | 
Vor. III. 2 therefore 


» 


*, | 
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Newrox therefore he was a bankrupt : but the other three Judges were of 
againſt , a contrary opinion, becauſe AN INNKEEPER cannot properly be 
er aid to fell his goods. As to his having a ſhare in a ſhip, it is no 
more than a ſtock to trade, which may go to an infant, or to an 
executor after his deceaſe, and if either of theſe perſons ſhould 
trade with it, they cannot be made bankrupts, becauſe it is in 

autre droit (a). | 
E CONTRA it was argued, That he who keeps AN INN is a 
tradeſman, and may be properly ſaid to get his living by buying 
and felling. The goods of a traveller are not diſtrainable for the 
rent of an innkeeper ; the reaſon is, becauſe he is more immedi- 
ately concerned as a tradeſman for the benefit of commerce, It 
was the opinion of my Lord Rolls (b), that an innkeeper was a 
tradeſman, therefore any man might build a new inn, for it was 
no franchiſe, but a particular trade, to keep an inn. And as a 
tradeſman he ſells his goods to his gueſts by way of contract, for 
de is not bound to provide hay and oats for the horſes of his gueſts 
without being paid in hand as foon as the horſes come into the 
ſtable, for the law does not oblige him to truſt for the payment (c). 
I Thecaſe of 5 v. Prat, as reported by Crore, Fuſtice, ſeems 
to be againſt this opinion, but it is miſreported; Joxxs, 
Juflice, who mentions the ſame caſe, ſays, that it being found 
that the innkeeper got his living by buying and felling, it was 
the opinion of two Judges that he was within the ſtatute ; but the 
other two Judges, as to this point, were of a contrary opinion, for 
they held that an innteeper could be no more a bankrupt than 2 
. who often buys and ſells cattle and other goods (4). 
8 ough a man is of a particular trade, yet if it do not appear 
— chat he got his livelihood by buying and ſelling, it is not actionable 
$. Mod. 215. to call ſuch a perſon bankrupt fe. No certainly if the plaintiff 
- 1d. Ray. 616. had declared that he was an innkeeper, and got his living after 
744. tat manner, and that the defendant, to ſcandalize him, ſaid © he 
<p & was a bankrupt,” the action would lie, as well as for a dyer, far- 
2 1 329 ] mer, carpenter, or ſuch like trades of manual occupation. Moſt 
of the innkeepers are farmers, and if it had been fo found in this 
caſe, it would not have been denied but that he had been within 

the ſtatute of bankrupts. 


Afterwards in Trinity Term the third of William and Mary 
judgment was given for the plaintiff ; for, taking the whole matter 
& found by this verdict, it is not ſufficient to make him a bank- 
rupt. That he had a ſhip which he let to freight, this was not 

much inſiſted on at the bar to make him a bankrupt, for it is no 
more than for a man to have a ſhare in a barge, hackney-coach, 
or waggon, all which. are let for hire. Beſides, in this caſe it is 


(a) See the caſe Ex parts Nutt, 1. At- (c) The Year Book 39. Hen. 6, pl. 18. 
b. a kins, 102. that the ex-cutor of a trader and 19. 
who pnly diſpoſes of his reftator's ſtock, (4) Jones, 437. March, 34. See 
gr buys materials to fins the wine of the Salk. 110. Cro. Car. 31. Mayo v, 
teſtator, is not a trader within the ſtatutes Archer, Stra. 513. 
of bankrupts. (e) Stiles, 420. 1. Sid, 299- 
(5) 2. Rall. Abr. 24. 
5 ; found 


. 


* 
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found that the plaintiſ was but a partner with another. And as 
to the fifty pounds which he bad in this trade, that is not ſufficient. 
to make him a bankrupt, for he muſt be actually a trader at the 
time that the debt was contracted, which mn we it muſt- 
be to make the word « bankrupt” actionable, for it muſt be found 
that he was a trader at the time of the words ſpoken Ca). All 
the queſtion of difficulty is, that the plaintiff was an innkeeper, 


Nawren 
ageainft 


T2180. 


and that he bought neceſſaries, and uttered them in his houſe; but 
this will not make him a bankrupt; becauſe inys are of neceſy—- 


ſity, and under the inſpection of the public, and he cannot refuſe 
to lodge travelling perſons; and it is chiefly upon this account 
that he has ſeveral privileges which other traders have not, as 


| todetain a horſetill he is paid for keeping of it, &c. 3. Tue 
1 


are under the power of the juſtices of the peace, in 
where they are ſituated; for if Au Id be erected in an incon- 
venient place it is a nuſance, and may be ſuppreſſed by indictment; 
it is the ſame with an ale - houſe; and therefore ſeveral ſtatutes (e) 
which are made to prevent tippling, and which appoint at what 
ice ale ſhall be ſold, have been adjudged to extend to innkeepers. 
ere a man buys and ſells under a reſtraint, and particular 
limitation, though it is for his livelihood, yet he is not within the 
ſtatutes. INNKEBPERS do not deal upon contracts, as other 
traders do, for UN aſhze my irs pI goods; 
and if they ſhould ſet a price themſelves, if it be unreaſonable, they 


may be indicted for extortion, What they buy is to a particular 


intent, for it is to ſpend in their houſes ; and though they get their 
living by it, it is not ad plurimum, for the greateſt part of their 
gains ariſes by lodgings, attendance, drefling of meats, and other 
neceſſaries for their gueſts. Ever ſince the ſtatute of 13. Ez. 
x all the ſubſequent acts relating to bankrupts have been penned 


e, except the 21. Fac. 1. c. 19. which is a little larger, and 


takes in @ ſcrivener (2) and an innkeeper, but no law now in 
being extends to him. He is not taken notice of as a trader within 
any of the ftatutes of bankruptcy; he is only communis heſpitator, 
a perſon or trader who buys and ſells for hoſpitality ; by receiving 
travellers he becomes chargeable to the public, to protect them 


ds 


and their goods (e). A er, tanner, and baker, are trades 


within the ſtatutes; but the difference between thoſe trades and 
an innkeeper is plain, becauſe they uſe the manufacture, and 
thereby increaſe value, as leather is made more uſeful, and of 
more value, by making of it into ſhoes (f). 4 is not 
within the ſtatute, and yet they all buy and for it is ne- 


(a) Cro. Car. 282. 1. Sid. 471. 


Ray. 286. Dougl. 282. Cooke B. L. 17. 
(3) +- Roll Rp, Hutton, —_ 


(c) The x. Fac. yay the 21, 292. Cro, Jac. 584. 1- Bac, Abr. 249; 
Jae, 1. & 7.3 and the 1. 9 


Z 2 | ceſſary 


1. C. 14 4. Burr, 2043. 2+ Eſpinaſſe Dig. 299. 
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to their occupation (a). 


1 — Criſp 1 3 but een, R of the — 
was by the publiſhing of Fuftice Jones Reports, who doubted upon 

icular ET de july, the Court came to be 
divi There is no material differenc 


the 


This was ſettled in the 


e between an innteeper 


and the maſter of a boarding-ſchoot, who buys and dreſſes provi- 


ſions for ſcholars, 


obtains credit by his way 


of liv- 


ing (6), but it was never yet thought that he was within any of 


thoſe ſtatutes (c). 


(a) The 5. Gee. 2. ©. 30, declares that 
farmers, graziers, and drovers, are not 


See 
Mayo v. Archer, 1. Stra. 513. ; Bartho- 
lomew v. Sher wood, 1. Term Rep. 573-3 
Poit v. Turton, 2. Will. 169. So if he 
take the foil of the waſte and make 


farm, Parker 9. Wells, 2. Brown C. C. 


494 5. , 
(5) Ld. Ray. 287. See Dally v. 
Smith, that a butcher may be a bankrupt, 


' -4- Burr. 2048. See alto Ex parte Meyot, 
T. Ark. 196. 206. 3 Cooke's Bankrupt 


Laws, 74.5 4 Burr. 2064. 3 3. Wil. 
146, | 


(+) 80 alſo it has been held, that a 
vidtzaller who ſells liquors only in his 
own houſe, or out of it in ſmall quan- 
tities, or by the pot or mug, and rather 
to oblige his cuſtomers than as a means. 
of living, is not a trader within the 
bankrupt laws, Saunderſon v. Rowles, 
4. Burr. 2055, 3 but if either a viftualiey 
or an i deal in liquors as in a 
diſtinct bufineſs, however ſmall the 
quantities fold be, they may be 
bankrupts, Patman v. Vaughan, r. Term 


Caſe 202. Row ſby againſt Manning. | 
LO: l Mfichaclna, Term, 4. Jac. 2. Roll 15. 


In debt on an ar- DEBT ON A BOND for performance of an award, © /+ as it be 
—_—— « made by ſuch a day, and ready to be delivered to the par- 
Saur e 4 ties; or to ſuch of them as defire it.” The defendant pleaded 
ee be made on fullum fecerunt arbitrium, &c. The plaintiff replied, that after 
« ſuch a day, the ſubmiſſion, and before the day appointed in the condition, the 
« and ready to arhitrators did make their award, by which they ordered the de- 
* _ fendant to pay ſo much money to the plaintiff, and ſo aſſigned the 
e toſuch of breach for non-payment, &c. And a demurrer to this replica- 
« them as defire tion. | 


itz" _ REMAINE Serjeant, ſaid it was a conditional ſubmiſſion, viz. 
cation made to perform an award, ſo as it be made by ſuch a, day, and ready 
ſhewing an a- ty be delivered to the “ parties, and the plaintiff has not ſhewed 


ward made be- that it was ready to be delivered to the defendant, which he ought 
— * to have averred. If thc condition be to perform an award between 
good an the parties, ita quid arbitrium:pred. fiat et deliberetur utrique 
it was made, it ſhall be intended ready for delivery; and therefore not neceffary to be averred,— 
$. C. Carth. 158. 8. C. 2. Show. 98. 222. 1. Roll. Abr. 245. 416. Cro. Jac. 577. 278. 
2. Roll, Rep. 193. 1. 8 370. 1. Salk. 75. 2. Lev. 68. 1. Barnet, 41. 2. Barnes, 53. 140. 
11. Mod. 170. 1a. Mod. 120. 234. 317. Comyns, 114. 328. 2. Vern. 100. 109. 54. 705. 
1. Ld. Ray. 11 f. 247. 631. 2. Ld. Ray. 989. 1039. 1. Com. Dig. 394. 1. Bac. Abr. 146. 
151. 155 Kyd on Awards, 196. g. Co, 103. More, 642. : 


Yiow-d — 
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partium pred. before ſuch a day, it muſt be delivered to all the 
parties, and not to one, for each of them are in the danger and 
penalty of the bond. ; 


THOMPSON, Serjeant, ? contra, ed it to be a conditional 
ſubmiffion, but not ſuch as goes to the ſubſtance of the award 
itſelf; for the conditional words are not to the award, but to the 
form of the delivering of it, and therefore it ſhould come on the 
defendant's fide to ſhew that it was not ready to be delivered. 


Cura. If an award be actually made, it is then ready to be 
delivered ; but in this caſe it muſt be ready to be delivered to the 
parties, or to ſuch of them who deſire it, ſo it muſt be deſired; 
and if then denied, the party may rn the matter ſpecially, The 
ſubmiſſion was, /o that the award be made ad vel antea 5. Decemb. 

to be delivered at a certain ſhop in London; the (plaintiff 
| ſhewed an award made at York ready to be delivered at the ſhop in 
London; this was adjudged to be a void publication and delivery, 
becauſe a place was where it ſhould be delivered and 


publiſhed, v:z. at the ſhop in London, where the parties were to 


Rowsny 
againſt 


MAnNinG, 


expect it, and not elſewhere (a). So it would have been if à day 2. Saund. 73. | 


had been appointed on which it ought to be delivered, and the day 
had been miſtaken (5). But here is neither day or place appointed 
for the delivery, ſo that the defendant ought to have the 
award; and if it had not been ready to be delivered, he ought to 
have pleaded the matter ſpecially (c). | 

(a) Buſhfield ». Buſhfeld, Cro. (e) It is ſaid that judgment was given 


Jac. 577. adjudged by Doppz Ie fer the plaintiff, S. C. 1. Show, 98. 242. 
and HoucnTon, Juſtices, againſt Mon- for the reaſon given in the caſe of Brad- 


rar, Chief Juftice ; but the caſe was 
moved the enſuing Term, when the court 
was full, and CaamBErLAnN, Fuſtice, 
being of opinion with the Chief Juſtice, 
no judgment was given, & C. 2. Roll. 


fey v. Clyflon, Cro. Car. 541. becauſe, as 
it appears the award was in writing, it 
ſhal} be intended ready to be delivered. 
S. C. Carth. 159.; and ſee Marks v. 
Marriot, 1. Ld. Ray. 114. 3. Id, 


Rep. 194. But ſee Kyd on Awards, 195, Ray. 989. accord. 
(bd) Roberts v. Marriott, 2. Saund. 


101. 1. Mod. 42, 


2 3 


HILARY- 


HILARY TERM, 


The Second of William and Mary, 
I N 
The King and Queen's Bench. EINE: 


Sir John Holt, Rt. Chief Juſtice. 

Sir William Dolben, Knt. 

Sir William Gregory, Knt. Juſtices. 
Sir Giles Eyres, Knt. | 
Sir George Treby, Knt. Attorney General. 
Sir John Somers, Kut. Solicitor General. 


ate *[ 332 ) 
*Mr. Leigh's Caſe. Caſe 203. 
| EIGH brought a mandamus to be reſtored to the office of A mandamus 
A PROCTOR of Doctors Commons. ö | on — 


The return was, that the court was the ſapreme court of the r H © the | 
Archbiſhop of Canterbury, who had the government thereof ; »«ocron in 
that he appointed a judge of the ſaid court, who had power to Detfors Commons, 
alter and diſplace officers ; that the defendant was admitted and 8. C. Holt, 435. 
fworn @ proctor of the court, and took an oath to obey the orders 8. C. 1. Show. 
thereof; that part of the ſaid oath was, © that no proctor ſhould 217 251. 262. 
« doany thing in that court without the advice of an advocate * 1 
that he had done buſineſs without ſuch advice in a certain cauſe 3. C. 3. A. 
there depending; and that he refuſed to pay a tax of ten ſhillings 230. 
impoſed upon him by order of the court towards the charges of the Ante, 265. 


houſe, 3 
1. Vent. 143. 
The queſtions upon this return were: — 
FixsT, Whether a mandamus will lie to reſtore a perſon to the R.. 969. 
office of a proftor? - | n 
1. Sid. 71. 


I. Lev. 23. 2. Lev. 15, K. Mod. 27. 267, 10. Mod. 262. 11. Mod. 67. 194. 214. 227 

12. Mod. 232. 609. Fitzg. 123. 194. Ld. Ray. 959. 989. 1004. 1206. 1244. 1367. 1379. 

1405. 4. Com, Dig. Mandamus (B.). 3. Bac. Abr. 532. Dovgl. 629. 3. Term Rep. 573 
| Z 4 SECONDLY, 


Ma. Lzzen's SEconDLY, Whether a ſufficient cauſe was returned to diſplace 


Carr, 
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Mr. Leigh? ; | A 

As to THE FIRST it was argued, that a nandamus does lie, 
becauſe it is a public office, and concerns the adminiſtration of 
Juſtice z and the proctors being limited to a certain number, viz, 
twenty-eight, if many of them ſhould be diſplaced, it would be a 
means to hinder juſtice. This court judicially takes notice of 
the eccleſiaſtical courts, by prohibiting them, by taking notice of 
their excommunications, or of any proceedings when they are 


® { 333 ] againſt the law of the land. A proctor does the buſineſs in that 


Rex v. Marquis 
of Stafford, 3. 
Term Rep, 646. 


court as an attorney in the court of king's bench, and notice is 
taken of his place as judicially as of any other officer; and as to 
this purpoſe thoſe officers cannot be diftinguiſhed : if therefore a 
mandamus has been granted to reſtore an atturney (a), why not a 
proctor? The plaintiff has no remedy but by a mandamus, 
becauſe an affize will not lie of this office. It is admitted that an 
action on the caſe may be brought, but then damages only are to be 
recovered, and not the office ; and it would be very inconvenient 
to leave it to a jury to give ſuch damages as the party may ſuſtain 
for the loſs of his livelihood. It is no objection to fay, that there is 
a proper vitor in this caſe to whom to viz. to the 
archbiſbop; for they have not ſet out any ſuch viſitatorial power 
in the return ; or if any, that he had power to reſtore him. But 
if ſuch power had appeared upon the return, pot a proctor ought 
not to appeal to the archbiſhop or to the guardian of the ſpiritual- 
ties ſede vacante, becauſe it is in effect to appeal to themſelves ; 


for the DEAN OF THE ARCHEs, before whom the appeal muſt be 


brought, is an officer appointed by the archbiſhop himſelf, and 
has the fame juriſdiction with him. Befides, the proctors there 


are not properly under any viſitatorial power; they have a 


| PRs juriſdiction within themſelves, and. their courts have 


en held in ſeveral places, as at Bow, Chriſtchurch, &c. | 


Then as to the cauſes of this removal it is returned, 
FizxsT, For receiving and proſecuting of a cauſe without the 
advice of an advocate, contrary to a ſtatute made by Archbiſhop 
Abbot. 9 r 
SECONDLY, For refuſing to pay ten ſhillings ſet upon him as a 
tax towards the charges of the houſe. | 
Now neither of theſe are ſufficient cauſes to diſplace him. 


As to TR FIRST CAUSE, if that ſtatute give them any ſuch 
power it is void, becauſe it deprives a man of his freehbld, which 


cannot be done but by the law ofthe land. It is not ſaid when this 


offence was committed, for it may be before a general pardon, 
and then it is diſcharged. But if it is an offence, that will not 
make a forfeiture without warning, and no ſuch thing appears 


upon the return; for if he had notice publicly, he might have 


4 « Sid. 
(#) . 24. 153. offered 
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offered ſomething in excuſe of - himſelf, as ſickneſs, &c. which 
might have been allowed by the 2 It is as unreaſonable 
2 * to put the * — 8 * adviſe with 
an ocate u an o 1 as it for an attorney 
of the king's — to adviſe with counſel to draw a declaration on 
2 bond. SECONDLY, They do not ſhew by what authority they 
may levy a tax, neither do they ſet forth what tax was made in the 
whole: ſo that it might appear that ten ſhillings was a proportion 
able part for him bo paſs neither does it appear when this tax was 
made, or that Mr. Le:gh was a proftor when it was made. 


E conNTRA- This is not an offence in matter of judgment, 
but it is a miſdemeanor, and puniſhable. It is v 
of fellows of colleges, who have proper viſitars, and therefore the 
king's bench will not grant a mandamus in ſuch caſes C). A 
proctor is an officer of a court different from the courts of law, 
and Hey > 75 2 notice of his office 
judicially ; ve no r way of puniſhing of a proctor 
— by 7 ifplacing of him ; and if this ſhould 8 by a 
mandamus, then thoſe perſons «nay offend without puniſhment Ce). 
It is not like the caſe of an attorney (4), for he being an officer 
of the king's bench, the court judicially takes notice of him, 
but not of a proctor. It is more like the caſe of a ſteward of a 


court baron Ce), which is of private juriſdiction, and for which a 


mandamus has been denied. It is like Middleton's Caſe (F), who 
was treaſurer of the New River Water: it is true, a mandamus 
was granted to reſtore him to that office (g), but it was only 
de bene eſſe to bri the matter before the court, though that wasa 
corporation ſettled by act of parliament. It is alſo like the caſes 
of abbots, priors, and monks, for whom a mandamus was never 
granted, becauſe they are eccleſiaſtical corporations, and have 
proper viſitors, which is now by law devolved upon the arch- 


a) 11. Co. 99. 2. 

3 Skin. 454 4. Mod. 112. 
Carth. 92. 1. Sid. 21. Ray. 37. 68. 
for. 1. Mod. 82, Fitzg, 123. 
2. Ld, Ray. 1334. Stra. 557. 895. 
2. Burr. 1044. Andr. 1$5.—But fee 
Rex v. the Biſhop of Lincoln, 2. Term 
Rep. 338. notis, that the Court will 
grant a mandamus to a viſitor to hear an 
appeal and give ſome judgment.—See 
alſo the Scarborough Caſe, 2. Term 


. 169. 3 * Lev. 309. Sin, 


PU 1. Lev. 75; 1. Sid. 152. 

(+) 2. Sid. 112. Ray. 12. 2. Lev. 
18. Fitzg. 195. Inthecaſe of Rex v. 
Rennext alſo, a mandamus to the ſteward 
of a manor to admit a copyholder claim- 
ing by deſcent was reſuſed, 3. Term 


Rep. 1971 


(F) 1. Lev. 123. 1. Sid. 16g. 
1. Keb. 625. . 
) See alſo a caſe in Hilary 
* 4 2. cited in the caſe 22 
Mayor of London, 2. Term Rep. 197, 
where a mandamus was granted to reſtore 
to the office of clerk or ſurveyor of the 


Ma. Lacan: 
Cs. 


like the caſe 


12. Mod. 666, 


ety wor l, it being an office for life, 


So alſo a mandamus lies to reſtore to the 


office of clerk of the Bridgebouſe eftates in 
London, it being for an ancient cffice for 


| life, Sc. &c. unleſs it appear that there 


was good ground for his ſuſpenſion, Rex 
v. Mayor of London, 2. Term Rep. 197, 


ee Rex v. Commiſſioners of Landillo, 


2. Term Rep. 232. Rex v. Jotham, 
3. Term Rep. 575. ; Rex v. Marquis of 
Stafford, 3. Term Rep, 646. 


biſhop. 


Hilary Term, 2. William & Mary, T6 B. R. 


Vis. Lzrex's biſhop. 80 alfo lay corporations have viſitors, whteh aro he 
© _ "Gnas — 2 It is an objeQtion of no force to fi 
that this appeal muſt be to the DEAN OF THE ARCHES, which is to 
appeal to the ſame perſon ; becauſe though it be true that the dean 
is conſtituted by the archbiſhop, yet when once he is inveſted with 
that office, he is in for his life, and tbe archbiſbop cannot afterwards 
come into that court, and execute the office of dean himfelf; ſo he 
is not the fame perſon, neither hath he the fame juriſdiQtion. 


o ] * 2 A proctor is not an office, rly ſpeaking ; it is 
130 an empleyment in that court, lch e br dl different . 
——. — —— ——_—_ 
and a mandamus is in the nature of an 

where they have ſuch a juriſdi Sr ben; 
but when they exceed it, and encroach upon the common law, 
then prohibitions are granted. It is for this reaſon that in caſes of 
divorce, which are of a higher nature than this caſe is, no appeal 
ean be to the ki — —— — 2 
perſons to ab uno ad aliud examen ; and therefore credit 
mult be given to the determinations- of thoſe courts who have 
+ Rob fſuch original juriſdiQtion. Officers are incident to all courts, and 
wh muſt partake of the nature of thoſe ſeveral and reſpective courts in 
which they attend, and the judges, or thoſe who have the ſupreme 
in ſuch. courts, are the proper perſons to cenſure the 
behaviour of their own officers ; and if they ſhould be miſtaken, the 
king's bench cannot relieve ; for in all caſes where ſuch judges 
— — no other court can correct their errors 
Now for a churchwarden (+), à pariſh clerk 3 

— or the like, all theſe are temporal officers, and 
are to be ordered by the temporal Jaws. pong Fa Kon 


done in this caſe, the party muſt appeal. 
So no writ of reſtitution was granted. 
(e) See Rex v. $t. Catherine's Hall, (0) Carth. 393 - Selk. 166. 12, Mod, 
Cambridge, 4- Term Rep, 233- that - Ld. Ray, 138. 3. Bac. Abr. 
in the caſe of a private cleemoſynary 
founfation, if no ſpecial viſitor be ap- 45 Stiles, 457. 2. Sid, 122. 1. Vent. 


pointed by the founder, the right of 243. Comb. 1s. 6, Mod. 353 
viſication, in defavi of beirs, devolves 1. Stra. 59. 3 Rex v. 

to the king, to be exerciſed by. the great 3. Bac. Abr. 531. 

feal.  » (4) Wu 1. Sid. 152. 


Caſe 204. Tie King again the Warden of uE FLEET. 


An inquifition AN INQUI8SITION being found to ſeize the office of WARDEN 
of office, finding OF "HE FLEET into the king's hands, the court of chancery, 


EO aſſiſted with three Judges, was moved that it might be quaſhed, 


permitted voluntary eſcapes, without finding what late he had in the office, is not ſufficient to entitle 
_ the king to the forfeiture. —S, C. Holt, $04. 8. C. 3. Lev, 258. 39. Has. 6. pl. 32. 
| Salk. 459. n 3. Bac. Abr. 743, 744 The 


Hilary Term, 2. William & Mary, In B. R. 
The exceptions taken were, vix. 


Tan Kine 


| a 
FinsT, It is found that the defendant was warden of the Fleet, 2 


but does not ſay what eſtate he had therein, whether for life, or 
years, or in fee, &c, 

SEcoNDLY, The offences which are the cauſes of the forfeiture - 
are laid to be committed in the Fleet, by ſuffering eſcapes, and by 
extortion, and it is not found where the Fleet is Betz: fo there 
being no vi/ne, thoſe offences cannot be traverſed. | 


the warden, the debts being unpaid, 


gue ene Adwiting it to be a forfeiture, the office cannot 
bn the inheritance. 


oF 
Tus NY. 


— do not nd the eſcape to be fine licentid et 


S 61 
Bed. oy [33 


rr 
is inquiſition. IRST, in . 
Sm A cauſe of forfeiture of that eſtate. Now here was 
no eſtate found in the warden, but only that the office was forfeited 
by ſuffering of eſcapes, &c. If this had been an office of 
inheritance, then it ought to be found that ſuch a perſon was ſeiſed 
in fee, Kc. (a), and ſo what eſtate ſoeyer he 

exprefsly found. But as this is found, it is void ; becauſe it does 
not anſwer the end for which the finding of ided, 
which js to entitle the king to the offender's eſtate. An indictment 


12. Mod. 177. 


is but another ſort of office ; and here being no eſtate found, it is #7, y. 
much like an indiAment which finds no o therefore it muſt ,\,_ 
be quaſhed. It might have been objected, that no man can tell 2. 14. Rays 


what eſtate the warden had in this place; and that not being 
known, no office could be found for the king. But this objection 
runs to the finding of all manner of offices in general, whoſe ve 
nature is to find an eſtate, and to diveſt the ſubj B 
— Beſides, in this caſe one of the indentures by 

ce was granted to the warden muſt be enrolled in the 
e re 
inquirendum, which never will ſupport a defeQtive inquiſition (i 
F the Wendt 
Wer e Fleet, © 


)9 
Been 9+ Ho 95. Kew. 294 


1321. 


[337] Hilary Term, 2. William & Mary, In B. R. 
Caſe 205. | Barker again Damer. . 
8 Hilary Term, 1. Will. & Mary, Roll 635. or og. 


If aperſonſeiſled A N Acriox OF COVENANT was brought by Sir Vi 
in fee of lands in Barker (who was defendant in a former action) inſt 
beland mak® 2 Mfr, Damer, wherein he declared that Milliam Barker his 
the tame in Was ſeiſed in ſee of the land in queſtion (being in Jrelend), and 
London, and made a leaſe thereof to one Page, for thirty-one years, under the 
the leſſee cove- yearly rent of two hundred pounds; in which leaſe Page did 
a 7 Oe covenant for himſelf, his executors, adminiſtrators, and aſſig 
edge pay the rent to: Ar. Barter, bis heirs and afligns ; & that 
6gns, in Londen, William Barker the father by leaſe and releaſe conveyed the rever- 
the afſignes fion to Sir William Barker, the now plaintiff; and that the term 
of the reverſion vas veſted in thedefendant: and affigns the breach for non-payment 
cannot maine" of che rent. The defendant pleaded” to che juriſdiction of this 
don. for- non- court, that the lands in the declaration mentioned lay in Ireland, 
paymentofrent, where they have courts of record, &c. and fo properly triable 
againſttheaffig- there. To this plea the plaintiff demurred ; dhe defendant 
CT r 
for although it The ſingle queſtion was, Whether an aſſignee of the reverſion 
due pet the can bring an action of ovevan againſt the aſgnee of a Hefſee in 
privity of con- any other place than where the land is? end menen: 
we being , Thoſe who argued that he may, aid, that this action | 
afbgament, Amen, the brought upon an expreſs covenant, is not local but tranſitory (a), 
party ie only for debitum et as 0 nullins loc; and if it is a duty, it is 
chargeable by ſq every where 3 U re it has been adjudged, that upon 2 
reaſon - Bs covenant brought in one county, the breach may be aſſigned in 
their covenant ” , 7 46% YN itt Lib f 
on the privy T'REMAINE, Serjeant, on the, other files, admitted, that debt 
f * the upon a leaſe for years upon the contract | itſelf, and covenant 
land ies, between the ſame parties, are tranſitory actions, and may be brought 

any where; but when once that privity.of contract is gone, as by 
2 i 3 gnment of the leſſee or the death of the leſſor, and there remains 
191. only a privity in law, there the action muſt be brought in the 
8. C. carib. Ong where the land lies (5); the reaſon is, becauſe the party is 
182. then chargeable in reſpect of the poſſeſſion only (c). Therefore it 
3 32. was held (4), that where an aflignee of a reverſion of lands in 

s, Somer /etſhire brought an action of debt in Londen, upon a leaſe for 
Latch. 197. l fe - 3 1 pon 2 2 
W. Jones, 43- years made there, reſerving a rent payable at London, which was in 
Hob. 37." arrear after the aſſignment, that the action was not well brought, 
2, oY for it ought to have been laid in Somer/et/bire, where the lands 
5 Dyer, 194. 2+ Lev, 80. Cro. Eliz, 636. 1. Salk, 80. 
8. Mod. 73. 322. 11. Mod. 169. 12, Mod. 23. 399. 408. 515. 1. Stra. 446. 614. 646. 2. Stra. 
276. $47. Ld. Ray. 1059. 1455. 1504. 1. Bac. Abr. 34. 1. Will. 165, Dougl. 187. 765. 
3. Term Rep. 395. 3, Term Rep. 238. 4. Term Rep. 504. 
(a) 2. Inft. 231. Noy, 142. (e) Hob. 35. 
Cro. Jar. 142. 1. Sid. 157, 2. Roll. (4) Bord v. Cudmore, Cro. Car. 


Abr. 571. 1. And. $2, 183. Jones, $3, Dyer, 40. 
(6) Latch. 197. 


Were, 


Hilary Term, 2. William and Mary, In B. R. 


were, becauſe the privity of contract was loſt by the aſſignment of Bart. 
the reverſion ; and therefore the party to whom that aſſignment , 
was made, ought to maintain the action upon the privity in law, Dans 
by reaſon of the intereſt which he had in the land itſelf; and that 
muſt be in the county where it lies {a). | 


* CuRIA. Thereis a difference between an action of debt for ® I 338 J 
rent brought by an aſſignee, and an action of covenant ; for the 
firſt is an action at the common law, which has fixed the rent 
to the Lee Te ſuch an action muſt be maintained * 

privity of eſtate, which is always local. But an aſſignee . 4. 402. 
4. reverſion could not bring an action 2 at the common? — 
law, for it is given to him by a particular ſtatute, viz. of 32. Hen. 8. 32. He. © 
c. 34. ; but the ſtatute did not transfer any privity of contract c. 34. 
to the aſſignee, but the intent of it was to annex to the reverſion 
ſuch covenants — which concerned the land itſelf, as to repair 
the houſe and amend the fences, and not to annex or transfer any 
collateral covenants, as to pay a ſum of money, for that is fixed 
by the common law to the reverſion. It is true, at the common 
law an affignee of a reverſion might have maintained an action of 
covenant for any thing agreed to be done upon the land itſelf: 
privity of contract is not thereby transferred ſo as to make the 
action tranſitory, but it muſt be brought upon the privityof eſtate ; 
for if a man covenant to do any collateral thing not in the demiſe, 
and the word © affigns” is in the deed, yet they are not bound if 
they have no eſtate ; fo that it is not the naming of them, but by 
reaſon of the eſtate in the land they are made chargeable. 


No judgment is entered upon the roll (5). 


(a) See 1. Lev. 259, 2+ Lev. 233. 
— Saund. 238. 1. Will, 165. Tida's 
tactice, 11, Cowp. 176. 3. Term 
Rep. 387. 5 
(5) It does not appear in the reports 
of this caſe, 1. Show. 192. that any 
judgment was given; but 8. C. Carth. 
182. ſays, the Court inclined againſt the 
plaintiff, for that they did not apprehend 
any difference as to this purpoſe between 
an ation of covenens and debt, In the 


caſe of Hey v Telly, 6. Mod. 194. 
In vx r for rent, upon a demiſe of Lands 
in Jamaica, brought in London by the 


leſſor agairſt the IIe, Hor r, Chief ' 


Juſtice, "recogniſed the above caſe of 
Parker v. Damer as good law, for it is 
grounded upon the privity of gate, which 
is local, and therefore to be broughe 
where the land lies. 8 C. 2. Salk, 651. 
— See alſo the caſe of Webb v. Ruſſcll, 
3. Term Rep. 39% 
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PRINCIPAL MATTERS - 


CONTAINED IN THE- 


THIRD VOLUME. 


5 | and jzdgment ſhall not be alledged for 

by error, ſo as judgment be entered 
ABATEMENT. within gwo Terms, 249. a 
Ser Joint Action, 8 7. By 8. &g. Will 3. c. 11. f. 2. if 


t. F debt be brought by four plain- 
tifs, and one of them die before 
judgment, the action abates as to the 


there be two or more plaintiffs or 
defendants, and one or more of them 
ſhall die, and the cauſe of action ſur - 
vives, the writ or action ſhall not be 


reſt, Capel v. Saltonflall, 249 thereby abated; but ach death being 
Fe So ah per nk 
EESSIEE 7 
ſued for the damages, ibid. ? : 
. are ts 49th oninry, bur pos the fecal 
3 — Jus NY 22 wn 


4+ Where two or more are to recover 
in a perſonai thing, .the death of one 
ſhall abate the action as to the reſt, ibid. 


g. But in audits guerela the deathof one 


ſhall not abate the writ, becauſe it is 


diſcl * 
— — 


ACTS OF PARLIAMENT. 
See JusTICE of Pract 2, Pardon 2, 


1. AQs of parliament ought to be con- 
ſtrued according to the intention of the 
law-makers, and ought to be expound- 
ed according to the rules of the com- 
mon law, Palmer v. Allicerh, 63 

2. 
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. Where a particular puniſhment is 
directed by a ſtatute, that puniſhment 
muſt be purſued, and no other can be 
inflicted upon the offender, Sir John 
Knight's Caſe, 11 

3. When an act is penal, it ought to be 
conſtrued according to equity, Goring 
VWs Deering, . 


of the law, Company of Mer- 
chant Adventurers v. Rebowe, 129 


g. Same point, Calthory v. Axtell, 169 
ACTION UPON THE | CASE. 


1. ASSUMPSIT. 
1. If a feoffment be made upon truſt 


that the feoffee ſhall convey the eſtate 


to another, the ceffuy gue tra 
have an action if the feoffee refuſe to 


convey, Rex x. Lenihall, 
„in confideration that 
lainuff would let the defendant 


miſe, but held after verdiQ, 
\ Bowyer v. Lentbal 190 

Where periongl iſe is grounded 
3 . — — 


Maſon v. Beldham, 73 
4 will not lie for rent reſerved 
upon a demiſe ; but where a promiſe 
is made to pay rent in conſideration 
of occupying a houſe it will lie, 
_Shuttleworth v. Garnet, 240 
5. And now by 11. Geo. 2. C. 19. 
„ Landlords, where the agreement 1s 
% not by deed, may recover a rcaſon- 
« able ſatisfaction for the premiſes 
«© occupied, in an action on the caſe 
« for the uſe and occupation; and if 
4 on the trial any parol demiſe where- 
2 on acertain rent reſerved ſhall a 
«« pear, it ſhall be — ef the 
« quantum of damages to be reco- 
6" vered,” 


11. SLANDER. 


1. „ He is a papiſt,” ſpoken of a de- 
. puty Lieutenant, is adtionable, Roe v. 
Sir Thomas Clarges, a ae 


* 


1 3728 
4 The preamble of a ſtatute is the beſt 4. 


240. notis 


2. Words which injure a in his 
profeſſion, or bring him in danger of 
puniſhment, are actionable, zbi4, 27 


3. He ſſole the colonel's cupboard. 


« cloth” is actionable, though there 
is no precedent diſcourſe laid in the 
declaration either of the colonel or his 
cloth, Anonymous, 2 280 

« He 8 and run 2 and 
never will return _— poken of 


a Carpenter, , Chapman v. 
Lampbire, 155 
He is a rogue, a papiſt dog, and a 

] 2 « pitiful fellow, e in 
* town bas a bonfire before his door 

4 hut he, | of a merchant who 
made a at the coronation of 
King James, actionable, Pele v. Mel. 
ler, 103 


6. He owes more money than he is 
- worth, B ws away and is broke,” 
vu an hu ſband man, actionable, 
%% v. 7 horniflone, | 112 

7. The wife was called whore, and that 
ſhe was ** the defendant's whore ;" 
the huſband and ' ſhe brought the 
action, and concluded ad damnum it/o- 
rum, it lies without alledging ſpecial ' 
damages, Baldwin u. Flower, 120 
8. „ Sir J. K. is a buffle-headed fel. 
% low, and doth not underſtand law; 

© he is not fit to talk law with me, 1 
% have baffled him, and he hath not 
« done my client juſtice,” ſpoken of a 
juſtice of peace, actionable, Rex v. 
Darby, 139 
9. J. P. is a knave, and a buſy 
„ knave, -for ſearching after me and 
«« other honeſt men of my ſort, and 1 
„will make him give me ſatis faction 
for plundering me,” ſpoken of a 


Juſtice of peace ; no colloguium was 
laid, Tas Cour was divided, Prouſe 
v. Wilcox, 1 


10. To ſay of a juſtice of the peace, that 
% He makes uſe of the king's com- 
« miſſion to worry men out of th. ir 
'«« 'cftates,” is actionable, Newton ©. 
Stubbs, 8 71 
11. A declaration in flander, laying the 
words to be ſpoken as renorem et 
 efefirum ſegurn. is bad; for it is not an 
expreſs allegation that they were 
ſpoken, 
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Stubbs, 
71, 72 


111. AGAINST A COMMON CARRIER, 


An action on the caſe againſt a common 
carrier upon an t, in law, and 


ipoken, Sir Jobn Newton v. 


likewiſe upon @ tort, may be joined, 


Bofſon v. Sandford, 322 

Dickjon v. 2 | 2. Will. 329 
_ | Iv. PLEADING, 

1. In an action on the caſe for diverting 


of a water-courſe, the antiquity of the 
mill muſt be ſet forth, Keblethwaite v. 


Palmes, 49 
2. An action on the caſe lies inſt a 
aurong«doer upon the bare poſſe ſion only, 


and the plaintiff need not ſet forth 
whether he * 3 tide by grant or 
preſctiption; for that goes to the right, 
ia v. Palmes, 5 >. 52 
3. Same point, Langford v. Webber, 132 
4. If the declaration in an action of the 
caſe be for the diverting of the water 
ab antique et ſolito curſu, this amounts 
to @ preſcription, which mult be proved 
at the trial, or the plaintiff will be 
nonſuited, Heblethwaite v. Palmes, 52 


5. An action on the caſe will not lie for 
the making of a falſe and ſcandalous 
affidavit in chancery, Dawling v. 

enman, 6 103 

6. If an action be brought for ſelling of 
oxen, affirming them to be his own, 
abi revera they were not, without 
ſaying /ciens the ſame to be the goods 
of another, or that he fold them frau- 
dulenter or decefti<F, it is naught upon 
a demurrer, but good after werdia, 
Creſs v. Garnet, 261 


7. Where ſeveral are guilty of @ wrong, 
the action may be brought agaiaſt 
either, 321 

8. Debt upon the ſtatute of Edw. 6. 
for not ſetting out tithes, brought 
againſt two tenants in commen ; if one 
of them did ſet out the tithes, and the 
other carried them away, it ought to 
be brought only agaioſt the wrong- 
doer, Gerrard's Caſe, cited, 

9. An action on the caſe will not lie 


for diſturbing of a man in a common 


paſſage or common highway, without 
Vor. III. 


322 


a particular damage done to himſelf; 


for the proper femedy is a preſentment 
in the leet, Pain v. Paririch, 283 


ADMINISTRATOR. 


See INFANT 18, ORDINARY, INTEREST 25 
PLEADING 2. 


1. Adminiſtrator durante minore State 
has no power over the eſtate, Lord 
Grandiſon v. Countgſi of Dover, 24 

2. Adminiſtration could not be granted 
by the ſpiritual court before the ſtatute 


of Edw. LL 0 A l 24 
3. Where it is once granted, whether it 
ought to be repealed, : 3:08 


4. Adminiſtrator had the whole eſtate in 
him before the ſtatute of Diſtributions, 
Palmer v. Allicech, 60 


5. He then gave bond to diftribute as 
the ordinary ſhould direct, ibid. 
6. The father died inteſtate, leaving one 
ſon, an infant ; adminiftration was 
ranted durante minore #tate ; he died 
efore ſeventeen ; Whether admini- 
ſtration de benis non of the father ſhall 
be granted to the next of kin of him 
or his ſon ? 61; 62 


7. Whether an intereſt is veſted in an 
infant where adminiſtration is granted 
durante minore tate, ſo that if he die 
before ſeventeen it goes to his exe u- 
tor ? 61 


8. Before the ſtatute of Diſtributions, if 
there was but one child he had a right 
of adminiſtration, but it was only per- 
ſonal ; and if he died before it was 
granted to him by the Court, it would 
not go to his executor, 63 


9. Huſband has a right of adminiſtration 
to the goods of the nite, becauſe the 
marriage is ua a gift in law, 64 
10. If adminiſtratioa had been granted 
to a ſtranger beſore the fixture of 
Diſtributions, and no appeal within 
fourteen days, he who-had right, though 
beyond fea, was barred, 04 


11. Huſband and wife, adminiftratrix ta 
her firſt huſband, recover in debt; 


the wife dicd, and the huſband brought 
a ſcire facins to have execution; it 
will not lie by him alone, becauſe it 
Was 
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was a demand by the wife as admini- 
ſtratrix i auter droit, ibid. 


12. If jadgment be had in Somerſetſbire, 


and the plaintiff die inteſtate, admi- 
niftration committed by an inferior 
dioceſe is void; becauſe the entry 
of the judgment in Middleſex, where 
the records are kept, made him have 


Jona _notabilia in ſeveral dioceſes, and 


ſo adminiſtration ought to be granted 
in the prerogative court, Gold v. 
Strede, 324 
13. If the inteſtate have two ſons and no 
wife, cach bave a moiety of the per- 
mal eſtate; if but one, an intereſt is 
veſted io bim, Palmer v. Allicock, 59 


14. At common law none had a right to 
an inteſt:te's eftate, but the ordinary 
was to diſtribute it to pious uſes, ibid. 


ADMIRAL AND ADMIRALTY. 


1. If there be a ſentence in ThE ADMi- 
RALTY for taking of a ſhip, and after- 


wards rrover be brought for taking 


of the ſame ſhip, it will not he, Beat 
v. Thyrwhit, 194 
2. Pawning of a ſhip for neceſſaties at 
land, and a libel was exhibited in 
THE ADMIRALTY, Whether good or 
not? Cefjart v. Lawdicy, 244 
3- Where things at iſing upon land may 
be ſued for in THE ADMIRALTY, 


Cefart Vs Lale , | 245 


ADDITION, 
See INDICTMENT. 


Where addition makes a thing certain; 
as ſor inftance, an ejectment de lene- 
mento is incertain, but with this addi- 
tion, vocat. THE BLACK SWAN,” it is 


made certain, Hexham v. Conyers, 238 


ADMITTANCE, 
See BARON AND FEME 9. 


1. A cuſtom cannot warrant an uncertain 
fine upon an admitrance to a copy - 
hold, Perkins v. Titus, 133 


2. The lord may refuſe to admit with- 
out a tender of the fine, where it is 
certain, ibid, 


3. Where it is uncertain the lord is tg 
admir firſt, and then to ſet the fine, 
ibid. 

4. Therefore, if the lord of a manor 
refuſe to admit a perion to whom a 
copyhold is ſurrendered, on account 
of a diſagreement reſpecting the fine 
to be paid, the Court will grant a 
mandamus to compel the lord to admit, 
without examining the right to the 
fine ; for no right to the fine can ariſe 
till admittance, Rex v. Hendon, 134. 
voti ⸗ 

A cuſtom that upon every admiſſion 
; the tenant — hoy a year's value 
of the land, as it was worth tempore 
admiſſions, is good, 132 
6. Two years rent, without any deduc. 
tion of the land tax, is fixed as the 
ſum aſſeſſable for an arbitrary fine on 
ad miſſion to a copyhold eſtate, Grant 
v. Aftie, | 133 vi, 
7. For a fine n admiſſion an action 
of debt will lie ; for though it ſavoure 
of the realty, yet it is a certain du:y, 
Rex v. Dilliſton, 230 
8. Before admittance the eſtate is in the 
ſurrenderor, and he ſhall have an action 
of treſpaſs againſt any perſon who 
enters before another is admitted, Rex 
. Dillifion, 226 


9. Before an admittance the ſorrenderee 
-canror enter but by ſpecial cuſtom to 
warrant it, 225 


AFFIDAVIT. 


See ACTION ON THE CASE FOR A WROXG4, 
BARON AND FEME I, INFANT 21. 


* _ DISAGREE- 


1. Aﬀent is not neceſſary to a fſur- 
render, though a conveyance at the 
common law; it is not neceſſary in 
deviſes, or in any conveyances directed 
by particular ſtatutes, or by cuſtom, 
T hemp/oa v. Leach, 298 


2. The eſtate ſhall be in the ſurren- 
deree immediately upon the execu- 
tion of the deed, if he do _—— 

. ſome 
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fome diſaſſent to it, Thomp/on v. Leach, 
e FAY 

3. Agreement is not ſo much neceſſary 
to perfect a conveyanee as a diſagree- 
ment is to make it void, 2 ibid. 

4. A feoffment to three, and livery is 
made to one, the eſtate is in all till 
diſagreement, 301 

ALIEN. 

Leaſes made to alien artificers are void 
by the ſtatute of 32. Hen. 8. c. 16. 
This ſtatute was pleaded by an alien 
who was @ vintner, and held to be no 
artificer, Bridgham v. Frost, 94 


AMENDMENT. 
See Mis-TRIAL, COSTS 2. 

1. Of the difrizgas by the roll after a 
verdict, — and place of aſſizes 
being left out, Jackfon v. Warren, 78 

2. In matters of form, the Court have 
ſent for a corxonER to amend his 
inquiſition, Rex v. Saloway, 1ot 
. A miſentry of a writ of enquiry may 

. be amended without — of coſts, 
Anonymous, 113 

Return to an homine replegiando 
amended by rule of Court, Graztbam's 
Cafe, 120 

5. A riot was laid to be committed after 
the inditment ; it was amended, being 
only a miſpriſion of the clerk, Rex v. 
Hockenbull, 167 

6. Where matter of form is cured by a 
verdict; but it is not ameridable upon 
a demurrer, Franſhhaw v. Bradſhaw, 

235 

7, Scire facias upon a recognizance to 
have execution for 1000l. juxta formam 
recuperationis, Where it ſhould have 
been recognitionis, atnended after a 
demurrer, Ayres v. Huntington, 251 


AMERCIAMENT. 
See Count 3. 
1. An amerciament differs from a fint; 
for a fine is the act of the Court, but 


an amerciament is the act of the jury, 
Mathews v. Cary, 138 


2. It need not be to a ſum certain for 
that may be affeered, Mathews b. 
8 Cary. LY 138 
3. A bailiff of a liberty cannot diſtraia 
for an amerciament wirtute officii, but 
he ought to ſer forth the taking 
wvirtute warrenti, ibid. 


APPEAL: 

1. Appeal againſt three for a muider 
the count was, that O. gave the wound 
of which the perſon died; the jury 
found, that L. gave the wound, and 
that O. and M. were aſſiſting; this 
varies from the count, and yet held 

good, Banſen v. Offiey, 121 

2. If the wound be given in one county, 
and the death enſue in another, the 
party may be tried where the wound 
was given, Banſon v. Offley, 121 

3. At common law it was at the election 
of the appellant to bring the appeal in 

ither county, and the trial to be by a 
jar of both; but now it may be 
rought in the county where the party 
died, Banſon v. Offiey, 122 

4. Autre fois conuict of MansSLAUGH= 
TER is a good plea to an appeal of 
MURDER, Goring v. Drerisg, 156, 

3 157 

5. If a woman be lain, her next of kin 
ſhall maintain an appeal, 157 

b. How many things are required by the 

ſtatute of Glouceſter to be alledged in 
an appeal of murder, 158 

7. If the 2 plead in abatement, 
without pleading over to the felony, 
the appellant may pray judgment, 
Orbil = Ward, 267 


8. The appellee muſt plead in propr 


id 
perſonã, 268 


APPORTIONMENT. 
1. A contract under hand and ſeal for a 
ſam certain ſhall not in an action be 
apportioned pro rata; as if it be fora 
year's ſervice, the plaintiff muſt ſerve 
a year, and. aver it, though the con- 
tract is executory, — of Plymouth 
v. Throgmorton; 153 
A2 2. But 
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charged with his contrats ſo long ag 


2. But if a promiſe be for a year's 
board, an action may be brought for 
three quzrters of a year; for if there 
be a variance between the agreement 
and the declaration, it is for the bene- 
fit of the defendant, Counte/s of Py- 


mouth v. T brogmorton, Ea 

 _ APPRENTICE. 

' Juffices of peace have power to compel 
J men to take poor — apprentices, 

Rex v. Fairfax, 270 


ARBITRAMENT. 


1. An award to pay five pounds pre- 
ſently, and — bond * — 0 
pounds more on a day follou ing, 
and immediately to fign general re- 
leaſes, it only diſcharges ſuch matters 
as were depending at the time of 
the ſubwiſkon, and not the bond, 
Rees v. Phelps, 264 


2. If a perſon who was a ſtranger to the 
ſubmiſion be awarded to be a ſurety, 
it is a void award, Fourſly v. Helbot, 

| 272 

3- If a ſubmiſſion be, ſo as the award be 
made, &c. ready to be delivered to the 
parties, or'to fuch of them who ſhall 
defire it, the defefidant muſt defire 

the award, and plead the matter ſpe- 
cially, and the plaintiff need not aver 
that it was 'ready to be delivered, 
' Renfby v. Manning, 330 


ASSENT. 
See AGREEMENT. 


ASSETS. 


Reverſion in ſee expectant upon an eftate 
tail is not aſſets; but when it comes 
into poeſſeſſion, then, and not before, 
it is aſſets, Kelluav v. Rowden, 257 


ASSIGNMENT. 
See PRIVITY OF CONTRACT 2. 


The executor of a leſſee for years ſhall be 
liable to an action of debt for rent 
incurred after an aſſigument of the 
term ; for the privity of contract of 
the teſtator is not determined by, his 
death, but his exccutor ſhall be 


he has aſſets, Coghil v. Freelove, 326 


ASSIZE. 
The method of arraigning an affe, 
and ſetting forth the Les fa it, F< 
v. Lenthall, 3 273 


ATTORNMENT. 
Fre BARGAIN AND SALE, 


1. Ejectment of a manor, parcel in rents 
and parcel in ſervices, the attornment 
of the tenants muſt be proved, Smith 
v. Goodier, 36 


2. But now by 4. & 5. Ann. c. 16. and 


11. Geo. 2. c. 19. attornment is ren- 
dered unneceſſary, 36. motis 


: AVERMENT. 
See DEVISE 4. 


1. The conſideration of a duty ought to 
be preciſely alledged ; as in an action 
on the caſe for a duty to be paid for 
weighing goods, it muſt be averred 
that the goods were ſuch which are 
uſually fald by weight, Jeffries v. 
Watkins, 162 

2. Thel nature of an averment is to 
reduce a thing to a certainty which 
was uncertain before, Anonymous, 216 


3. Where it may be made againſt the 
expreſs words of a condition, Axony- 


OUS, 217 
4. Not allowed to be made againſt a 
record, I benpſon v. Leach, 305 


B. 


BAIL. 

1. Bail denied in ſcandalum magnatum, 4 
2. If a writ of error be pending in the 
exchequer chamber, and the principal 
in the aQion render himſelf, the bail 
are diicharged, Pawley v. 3 

7 

3. In a ſcire facias againſt bail, upon 4 
writ of error, if the bail plead, 3 


mA 
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the principal rendered himſelf before the reverſion paſs with the rent with= 
judgment, it is not good; for the bail out attorument, Harriſon v. Auſtin, 
are liable not only to render the body, | | 237 
dat to pay the debt, Pawley v. Lud- 


low, ibid. BARON AND FEME. 

Proceedings were ſtayed by ĩnjunction | | 

7 om two Terms after the bail was e — 95 Is 
t in, and before the declaration de- Wiki as 5 

— which was pleaded to a /cire ** Hire facias will lie againſt 


facias brought against them, but held the huſband” alone after the death of 


wa the wife upon a judgment had againſt 
- not good, Doe v. Dawſon, 274 pw A Os ONO * 1 86 
BANKRUPTS. 2. If a judgment be recovered againſt a 


, | 3 woman while ſole, and then ſhe mar- 
. . — D 55 ties, and dies, the huſband is not 


N ' chargeable, unleſs had likewiſe againſt 
2. It is not actionable to call a man him during the coverture, Obrian v. 


bankrupt, unleſs it be laid that he _ Raw, ibid. 
d he time of the | 
fooken, Newton v. Trigg, 329 3: If a debt is due to her whillt fole, 


p and ſhe marries, and dies before it 18 

3. An innkeeper buys and ſells under a recovered, it ſhallnor go to the huſband 
reſtraint of juſtices and ſtewards of by virtue of the marriage, but he may 
leets, and though for a livelibood, yet have it as admioiſtrator to his wiſe, ibid. 
- nnn. 4 If judgment be obtained againſt a 
1188» 329 woman whilſt ſole, and ſhe marries, and 


4. A farmer or maſter of a boarding- 2 fire facias is brought againſt huſband 
ſchool are not within the ſtatutes of and wife, and judgment quod habeat 


bankrupts, 339 executionem, and the wife dies; a /tire 

| | facias may be brought againſt the 
| | BARRETRY. huſband alone, Obrian v. Ram, 189 
| 1. Difference between Zarretry and main- 5. The recovery upon a ſcire facias is 
| tenarce, Rex v. » 97 againſt both, and is therefore joint 
2. It is not | try to arreſt a man with- againſt both, Obrian D. Ram, 18$ 

out a cauſe, * ibid. 6. Huſband may have execution of a 


judgment recovered by him and his 
| . If one deſign to oppreſs, and to reco- 15 J N ot 
| 3 Wen fight, Ki birretey, tho wite, after the death of his wife, 


r de tata , without a /cire fucias, 189 
* 1 7. On a devaſtavit again „the wife 
"= right of a A _— | being an executrix, and judgment that 


the plaintiff have execution de bons 
5. But money may not be expended to proprits, if the wife die the goods of 
promote and ſtir up ſuits, ibid. the huſband are liable, | ibid 


BARBADOES. 8. If a woman who had a term for years 


marry, and the rent 1s arrear, and the 


The iſland of Barbadoes was acquired by dies, the huſband ſhal. be liable, be- 
4 conqueſt, and therefore to be governed cauſe by the marriage be is entitied to 
| by what law the king pleates, Myiban the profits of the land, ibid, 
, v. Dutton, 102 g If there be a feme covert copybolder, 
| and her huſband make a leaie tor years 
BARGAIN AND SALE. without licence of the lord, it is 2 
. What words, by con ſtiuction of law, ſhall 2328 during the 9 e, Rex d. 
amount to a bargain and ſale to make Allen, 8 
p . "A 2g 3 10. It 


* 
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C, 


10. If there be a feme covert heir to a 
copyhold eſtate, and her huſband, after 
three proclamations, do not come in 
to be admitted, it is a forfeiture durin 
coverture, Rex v. Dillifon, 526 
31. If a baſband have a leaſe in right of 
his wife, who was an executrix, and he 
grant all his right and title therein, 
the right which he had þy his wife 
paſſes, Cole v. Knight, 278 
12. If a fene fole have a leaſe and marry, 


and then huſhand and wife rows | 


conideratiun of a new leaſe to 
granted to the wife, and to her ſons, 
the eſtate veſts immediately in her, 
without the aſſent of ber hoſband ; 
for the law intends it her eftate till he 
dileat, 7 hompſon D Leach, 300 
13. If there be /eme covert and another 
jointenants for life; ſhe and the haſband 
leaſe their moiety, reſerving a rent, 
during life, and the life of ber partner, 
and the wife die, it is a good leaſe 
againſt the ſurviving jointenaat till dil. 


agreement, 7 bompyjon v. Leach, goo 
14. The huſband made a feoffment in 


fee to the uſe of himſelf and wife, and 
to the heirs of che ſurvivor; he after- 
wards made another feoffment of the 
ſame lands, and died; the wile en- 


ered ; and hell, the fee was not veſted F 
. her by the ſrſt Conveyance, becauſe 


the 1 9s right was de ſtroy ed by 
the laſt, 7 bempſen v. Leach, 310 
B A R. 


| . Recovery in a perſonal action is a 


bar to an adtion of the like nature 


where the ſame evidence ſupports 
both aQticns, Patt g. Roftern, . 2 


2: | Judgment * treſpaſs 's vo bar to an 


* action of detinue, Put v. Reftern, 2 


BILL OF EXCHANGE. 
The drawer and indorſers are all liable 
to payment z but if recovery be againſt 
one, it is a good bar to an aGtion 
brought againit the reſt, Claxicn v. 
Swift, TX © of . * : $6 


BYE-LAW. 


See COrrORATION 12, TRADE 8. 


Where it is 100 general, and where not, 


ac =» 3 
n 72 


CARRIER. 
See PLEADING 11, 


*.-- EET AINTY. 
See CusToM, GRANTS. 


CERTIORARI. 


1. Certiorari lies to remove cauſes and 
orders from an inferior juriſdiction, 
where it is not prohibited in expreſs 
words by any ſtatute, Rex v. Plow, 
right, * | 95 

2. Certiorarj will not lie to the G AN 
SESSIONS, nor to a county palatine, to 
remove civil cauſes ; gave, Whe 
it lies to the royal franchiſe of 793 


$row © 230 


CHARTER. 


1. Uſage ſha!l expound ancient charters, 
Rex v. Sir Robert Atkins, g 
2. The common law doth operate with it, 
" Rex v. Athins, | itid. 
One clauſe cf a charter may expound 
? another, Rex v. Athens, 10 
A charter which eſtabliſhes a corpo- 
ration muſt provide for a new election 
in order to a ſucceſſion, otherwiſe the 
common law will not help, Rex v. 


Athins, 13 
CHURCH. 


See PROHIBITION. 


COMMITMENT. 


1. A commitment by the lord chancellor 
ard ſeveral others, dominoes concilii (for 
a miſdemeanor) ; quere, Whether it 
ſhould not be i in concilio ? Caſt 
of the Seven Bijbops, | 213 


2. Ccmmitment of a peer for a miſde- 


' reanor which amounts to a breach of 
the pace, for which ſureties are to be 


given, Caſt of the Seven Biſhops, 214 


3. When a perſon is brought in by a 


ca pias for any cence, he ought to plead 
inſ/anter, Caje of the Seven Biſhops, 
- 3 + ; * 1 2 1 


COMMON 
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COMMON AND COMMONER, 


Je JOINTENANCY 4, JOINT ACTION 7, 
- PRESCRIPTION 7. 

1, A common cannot paſs without deed ; 
and if the plaintiff ſhew a gue eſtate he 
muſt produce the deed, Heblethwaite v. 
Palmes, 52 
2. If a preſcription be made for a com- 
mon, and do not fay for cattle /ewant 
et couchant, it is not good, Jefferies v. 
Watkins, 162 


3- But this fault is cured by a verdiQ, 
Tefferies v. Watkins, 162 
4. The lord of a manor may preſcribe 
for himſelf and his tenants and farmers 
to take fowl in the warren of another ; 


but this right cannot te claimed by 
cuſiom, Davies Caſe, 246 


CONFEDERACY. 
See INDICTMENT. 


CONDITION. 


Sec INFANT 2, NOTICE 2, 4- 

1. A bare denial, without doing any more, 
is no breach of a condition, Malloon 
v. Fitzgerald, 31 

2. How it differs from a limitation, 32 


3. Toreſtrain marriage to the conſent of 
particular perſons is void, ibid. 
4. Where a condition is of two parts in 
the disjunctive, and both poſſible at the 
time of the bond given, and one be- 
comes impoſlible afterwards by the adi 
of Gcd, the obligor is not bound io 
pertorm the other part; for the condi- 
tion being made for his benefit, ſhall be 
taken very beneficially for him who 
had election to perform either part, 233 


5. When the condition is but of one part, 
it is otherwiſe; as if 4. promiſe B. 
that if C. do not appear ſuch a day at 
We:ftminfler he will pay 20s. C. died 
before the day, be money mult be 
paid, Shipley v. Chappel, 

6. Condition was to pay rent at Mi- 
chaelmas or Lady- day during the life of 
a woman, or within thirty days after ; 
ſhe died after the Feaſt, but within the 
thirty days ; the payment which was 
due at the Feaſt was diſcharged there- 
Ly, ibid. 


* 


* 


234 


7. To fave harmleſs ; non damrißentur 
generally is a good plea ; but if it be 
* ta ſave harmleſs, acquit, and diſ- 
charge, “ then it is not good without 
ſhewing how acquitted and diſcharged, | 
Mather v. Mills, 252 


CONFEDERACY, 


See AGREEMENT. 


CONSIDERATION. 


Sce AcTION ON THE CASE. 


CONSTRUCTION. 


1. Where it ſhall be made of an act of 
parliament according to the intent of 
the law-makers, Mallon v. Fix 
gerald, 33” 

2. Where it ſhall be made of an entire 
ſentence, ſo as the intent of the law 
may appear, Heil v. Clark, 220 


3. Where particular words are in the 
firſt part of a ſentence, and general 
words follow, both ſhall tand, Cole v. 


Knight, i 278, 279 
CONTRACT. 


1. Where an agreement is entire to door 
pam a thing for a certain ſam, it 
not be apportioned pro rate for 

the performance of part, Counte/s of 
P.ymouth v. Throgmorton, 183 
2. There muſt be a recompence of each 
fide to make the contract good, Har- 


riſos v. Auftin, 237 


COPYHOLD AND COPY. 
HOLDERS. 


See BARON AND FEME 8, 9. 


1- Lord may ſcize the land of a copy- 
holder 7i1/a fine is paid, Rex v. Dil- 
liflon, 222 


2. A man, by cu/ffom, may aſſigu a perſon 
to take the profits of a copyhold eſtate 
during the minority of an infant, with- 
out rendering an account when he 
comes of age, (64 


3. But now by g. Geo. i he ſhall only 
enter and bold the eſtate until the 
perception of the rents and profits 
thereof have paid the fine and charges, 
&c, 226. notiz 


Aa4 ' CORPORATION 
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CORPORATION. 
: See CHARTER 4. 

1. In all proceedings which concern a 
corporation, it muſt be alledged that 
there is one, and bow erected, whether 
by grant or preſcription, Rex v. Sir 
Robert Athins, 

2. Mayor hath no more power than an 
alderman in the corporation where he 
is mayor, 8 

3. Is not of the gzoram for electing of an 
alderman, 10 

4 The mayor is named in the grant as 
part of the rame of the corporation, 
and is not of the gaorum Without nam- 

ig bim to be ſo, 9, 10 

5. He is a mayor in reſpeR of reverence, 
but not of power, 

6. At the common law, neither his name 
cr cfice require his preſence at the 

chooñng of an alderman, 11, 14 

7. He cannot act co nomine, but by the 
expreis power given in the charter, 

12 

8. Elections of oſſicers of a corporation 

mut be free, 21 

9. Mayor of a corporation is no officer 
at the common law, _ E 

10. The original of corporations was pre- 
ſervation of trade, ibid. 

11. Corporation by charter, without 
ſetting f. mth their duty or office, hath 
no power, id. 

12. A Company in Lenden made a bye- 
hw, that none of them ſhould buy ſuch 
a commodity within twenty-four miles 
of Lonoon except two men ;z It is to 

large 10 bind at ſuch a diſtance out of 
their juriidiftion, The Company of 

Herner v. Barlow, 159 


COSTS. 

Sce AMENDMENT z. 
1. Treſpaſs ſor breaking of a cloſe and 
ic poundiag of catile, and damages 
given under forty ſhilliogs, the plaintiff 
ſhall have his colts, Barnes v. Edgard, 
| | 39 
2. On amendment after a writ of error 
biought, colts muſt be paid, 113 


9 


COVENANT, 
See LoCAL ACTION. 


i. Where a thing is lawful at the time 
of the covenant made, and afterwards 
rohibited- by law, yet the coyenant 

is binding, Bra/on v. Dean, 39 


2, Covenant to find meat, drink, and 
_ Other neceſlaries, the breach was aſ- 
6gned in not finding meat, drink, t 
a necgſaria, and entire damages; 
though this breach was too general, 
yet it is good ; for it may be as ge- 
neral as the covenant, Procter v. Bur- 
det, 6 
3. There muſt be ſuch certainty in it, 
- that if the defendant ſhould be ſued 
again he may plead the former reco- 
very in bar, ibid, 
. Need not ſo much certainty in affign- 
ing a breach upon a covenant as upon 
a bond for pertormance of Wer 

i 
5. In a declaration in covenant for quiet 
_ enjoyment, the breach was, that a 
ſtranger haben jus et titulum entered, 
&c. without ſaying w hat title, and held 
not well aſſigned ; for it may be under 
the plaintiff himſelf, Mie v. Arcber, 135 


6. To make an aſigument according to 
an agreement between the parties, as 
counſel ſhould direct, whether the 
counſel of the plaintiff or defendant 
ſhould adviſe, Howard v. Suppie, 192 


7. Give, grant, and confirm,” are 
words at the common law; and in 
ſome caſes ſhall be taken to amount to 
a covenant to fand ſeiſed, Harriſon v. 
Anis, 0 


1. Cauſe not to be removed ont of an 
inferior court, unleſs the habeas corpus 
is delivered to THE STEWARD before 

iſſue or demurrer joined, fo as it is 
joined within fix weeks after arreſt cr 
appearance, Anonymous, 8; 


2. If the cauſe be tried in an inferior 
ccurt, the ſteward not being an utter 
berrifter, an attachment ſhall go, Aus- 
Ü ͤ oo ibid. 


3. Amerciament 
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. Amerciament in a court leet is a duty 
veſted in the lord, for which he may 
| diftrain, Mathews v. Cary, * 98 


. Preſentment in a court leet is the pro- 

per remedy when a man is diſturbed in 

a common paſſage or way, Pain v. 
Patrick, 


CUSTOM, 


dre ADMITTANCE,' INFANT 10, PRE-+ 
* , © SCRIPTION 8, PLEADING 12. 


A cuſtom can haye nothing to fi 
: it but uſage, Perkins v. 7e, a 
2. Cuſtoms are made of repeated acts, ibid. 
3. A cuſtom maſt be certala, or it is not 
good, 134 
A cuſtom muſtbe taken ſtrictly when it 
goes to the deſtruction of an eſtate, 224 
5. A cuſtom that every copyholder who 


leaſes his land ſhall forfeit it, does not 
bind an infant, Rex v. Dilliſon, 222 


6. Cuſtom amongſt merchants, where it 
mutt be particularly ſet forth, Carter 
D. Drwnich, : 227 


A cuſtom muſt be certain; andthere- 
fore where it was laid for an infant to 
ſell his land when he can meaſure an 
ell of cloth, it is void for the uncertain- 
ty, Pain v. Patrick, 290 
8. A cuſtom to have ſolam ef ſeparalem 

paſluram hath been held good, 291 


9. Preſcription muſt have a lawfol com- 
- mencement ; but it is ſufficient for a 
cuſtom to be certain and reaſonable, 
Pain v. Patrick, 292 


10. A cuſtom likewiſe ought to have a 
| lawful commencement, Pain v. Pa- 
erick, 293 


7 


D. 
DAMAGES. 


See EJECTMENT z, JoixnT ACTION 2, 
TRESPASS 2. 1 
An action brought by baren and feme 
for words ſpoken of the wife, con- 


Juding ed damnum ipforum, is good; 


for if ſhe ſurvive, the damages will go 
to her, Baldwin v. Flower, | 120 
DEBT. 


See ADMITTANCE 5, ASSIGNMENT 1, 
JUDGMENT 1, QA TUN MEKUIT. 


1, Where debt is brought upon a ff 
cialty for leſs than the ak fam; i 
muſt be ſhewed how the other was 
diſcharged, Marſb v. Cathr, 41 

2. Debt lies for a fine upon an admiſſion 
to a copybold,eftate, for it doth not 


ariſe upon any contract, Shure % 
v. Garnet, 240 


3- There muſt be a 3 contract, 
or a contract implied by law, to main - 
tain an action of debt, ibid. 

DECEIT. 
$:e AcTION o THE CASE, 


DEPUTY. 
Sce OFFICE 6, 7, 9» 


DEVISE. 
See Tail. 


1. Where a deviſe ſhall not be extended 
by implication, Friend v. Boucher, 82 
2. A deviſe of * all my eftate” paſſes 


a fee, Reeves v. Winnington, 45 
3. * I give all to my mother,” paſſes 
only an eſtate for life; for the particle 


« all” is a relative without a ſubſtan- 
tive, | 32 
4. A teſlator having to ſons and four 
- daughters deviſes his houſes to one of 
bis ſons for life, and after to his four 
daughters, ſhare and ſhare alike ; and 
if all his ſons and daughters die without 
iſſue, then to bis fiſter and her heirs ; 
on the death of the n without iſſue, 
the four daughters are tenants in com- 


mon, Hanchet v. Thelcvall, 104 


5. If a deviſe be made to 4. and the 
teſtator's name is omitted in the will, 
yet it is good by averring his name, 
and proving his intention to deviſe it, 
Anonymous, . 217 
6. The teſtator, after ſeveral ſpecific 
legacies and deviſes of lands, gave 
« all the reſt and remaining part of 
« his eſtate, &c.“ and held, that by 

| thoſe 
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thoſe words the reverſion in fee paſſed, 
Eyley v. Hyley, 228 
7. By the deviſe of an ** hereditament*? 
the reverſion in fee paſſes, Lydcort v. 

” Wilkes, 229 


DTSSEISIN. 
See ELECTION n, INTEREST 2. 


1. If a fon purchaſe in fee, and be 
diſſeiſed by his father, who makes a 


feoffment with warranty, the ſon is 


bound for ever, The Mayor of Norwich 
Ws Jobufton, 91 
2. If leſſor make a leaſe for life and die, 
and his fon ſuffer a common recovery, 
this is a difleitin, | ibid. 
3. Where an eſtate for life or years 
cannot be gained by a diſſeiſin, ibid. 
4. A wrongful entry is never ſatis ãed 
with any particular eſtate, nor can 
gain any thing but a fee-fimple, 
Mayor of Norwich D. Jean, 8 9- 


DISTRIBUTION. 


Before the iftatute, if there was but one 
child be had a right of adminiftration, 
bat it was only perſonal ; fo that if he 
died before adminiftration his execu- 
tor could not have it, Palmer v. Alli- 
cock, 62 


E. 


EJECTMENT. 


3. The demiſe was laid to be the 12th of 
Juni, HABEN DVU @ freed. duodecimo 
die Fanii, which muſt be the 13th day, 
by virtue whereof he entered ; and 
that the defendant pofica cem 12 die 
 Fanii did eject him, which muſt be 
before the plaintiff had any title, for 
his leaſe commenced on the 1 3th day, 
not good, Evans v. Crocker, 199 


2. De uno MESSUAG1IO free TEXEMENTO 
not good, becauſe the word tenement; wm 
is of an incertain fiznification ; but 

with this addition, vecat. THE BLACK 
Swan, it is good, #Hie:baw v. Co- 
u,, | 238 


minſter the Second, Rex u. Lenthall, 


3+ But after verdi an ejectment for 


* a meſſuage and tenement,” and 
« a meſſuage or tenement” has been 
held ſufficiently certain, Stewart v. 
Denton, 238. notis 
4- If the term ſhould expire pending the 
ſait, the plaintiff may proceed for his 
damages; for though the action is 
expired uad the poſſeſſion, yet it 
continues for the damages, Capel v. 
Salionflall, 249 


ELECTION. 


1. Where the cauſe of action ariſes in 
two places, the plaintiff may chooſe to 
try it where he pleaſes, Newton v. 
Crefwick, 165 

2. If tenant at will make a leaſe for years, 
and the leſſee enter, this is no difſeifin, 
but at the election of him who had the 

Intereſt in it, Smith v. Pearce, 197 


ENTRY. 


1. In feoffments, partitions, and ex- 
changes, which are conveyances at the 
common law, no eſtate is changed 


until actual entry, Thomg/on wv. Leach, 


] 297 
2. Leaſe for years not without 
entry, Thompſon v. Leach, 297 


Tenant for life, remainder in tail 
male, levied a fine, ard made a feoff- 
ment, having but one fon then born, 
and aftzrwards had another ſon ; the 
eldeſt died without ifſve, the contin- 

ent remainder to the ſecond was not 
Tine by this feoffment, for it was 

reſerved by the right of entry which 
bis elder brother had at the time of 
the fecffment made, Thompſon v. 
Leach, | 395 


ESCAPE, 
1. Debt upon an eſcape would not he at 


the common law againſt the gaoler ; 
it was given by the ſtatute of Weſt- 


145 


2. The ſuperior officer is liable for the 


voluntary eſcapes ſuffered by his de- 
puty, enlefs the deputation is for hfe, 
Kex Vo Lenihall, 146 


3. If 


If an eſcape be by negligence, it muſt 
be particularly found, Rex v. Lenthall, 
151¹ 
A perſon was in exeeution upon an 
— judgment, and eſcaped, and 
judgment and execution was had. 
againſt THE GaOLER, and then the 
firſt judgment was reverſed, yet that 
-againft the gaoler ſhall Rand, Gal v. 
Strode, 325 
EVIDENCE. 


Ser WITNESS. 


T7. Ax arripayit made in chancery 
ſhall not be read as evidence, but only 
as à letter, unleſs oath be made by a 
witneſs that he was preſent when it 
was taken before the maſter, Smith v. 
Goodier, 36 

2- If a priſoner, apprehended for a capital 
offeace, make a confeſhon, on his exa- 
mination before the magiſtrate, and it 
is taken down in writing, it way be 
read ia evidence againſt him, though 
he refyſed to fign it, Lamb's Ca/e, 

37. vit 

What ſhall be eyidence of a fraudulent 
. ſettlement, ibid. 
. An anſwer of a guardian in chancery 

" ſhall not be read as evidence to con- 
clude an infant, Egg/effton v. Speke, 

259 

5. Inquifitions and heralds books are 
good evidence to prove pedigree, ibid. 

6. The return of the commiſſioners in a 
chancery cauſe, that the perſon made 
oath before them, is not ſufficient evi- 
dence to convie of perjury, Auony- 
mous, : 55 116 

7. Whether a true copy of an affidavit 
made before the Chief Juſtice is ſuſſi- 
cient to convict the perſon for the like 
offence ? Arona mon, 117 

$. A verdi&t may be given in evidence 

' between the 2 Sons but not 
where there are different perſons, 
unleſs they are all united in the ſame 
intereſt, Lock v. Norborne, 142 


9. Conviction for having two wives ſhall 
not be given in evidence to prove the 
unla w fu neſs of a marriage, but the 
rr 


3• 
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law one jury may fiad it no marriage, 
and another otherwiſe, Boyle v. Boyle, 
| 6 


4+ 


EXCHANGE. 


An exchange ought to be executed by each 
oy in their life-time, otherwiſe it is 


* 


EK X COMMUNICATION 


1. For not — the patiſh- church, 
the penalties ſhall not incur if the 
perſon hear divine ſervice in any 
other church, Rex v. Barnes, 42 

2. The cauſes which are enumerated 
in the ſtatute muſt be contained in the 

Hgnificavit, otherwiſe the penalties 
ſhall not incur, Serjeant Hamſon's % | 


EXECUTOR. 
See GRANTS, NOTICE 5. 

1. Ax ExecuToR de fon tort may 
have any intereſt in a term for years, 
Mayor of Norwich v. Jobaflon, 91. 

93 

2. An executor may ſell the goods before 
probate, Mayor of Norwich v. Jab 
fon, | 92 

3. If a leſſee die inteſtate during the term, 
and a ftranger enter and take poſſeſ - 
fion, he thereby becomes an EX Ec - 
Tot de en tort of the term; and if he 
commit waſte therein he is liable, as 
EXECUTOR de ſen tort, to an aQtion of 
waſte, Mayor of Norwich v. Jobnſton, 

go ” 

4. An executor may pay à debt upon a 
fimple contra before a bond of which 
he had no notice, Harman v. Harman, 

115 

5. Whether an action of debt will 
lie againſt an executor upon a 2 
tuatus P | 

6. By what words an executor has an 
authority only, without an intereſt in 
the thing deviſed, Hitchens v. Baſſett, 

209, -210 


7. If an executor, having both gouds 


of his teſtator and of his own, grant 
omnia bona fua ; that which be hatu 23 
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executor will not for they are not 
properly ſua, v. Knight, 278 


" EXPOSITION OF WORDS. 
Sce NUMBER. 


« Subſequent words may explain a for- 
y mer ſentence in a deed, but in wills the 


firſt words guide all which follow, 
Friend v. Bouchier, 82 
2. Action was brought by original, for 
that the defendant preſecut. furt et adbuc 

' proſequitur in the admiralty ; thoſe 
words adbuc preſeguitur ſhall not 
be conſtrued to make it ſubſequent to 
the original, but mutt refer to the time 
of ſuing it forth, Joiner v. Pritchard, 
103 

3. In what caſe the word att, ſhall 
" have the ſame fignification with the 
word co,, Goring v. Deering, 
| N "Af 

4- Doubtful words muſt be expounded 
always againſt the leſſor, Oſborne v. 
Steward, WER: 230 
5. To make an affurance to the obligee 
and his heirs, the conjunction and 
hall be taken in the disjunctive, Ship- 
© tey v. Chapel, 235 


2 


_— 


F. 


F AIR. 
See TRAob g. 
If the place where a fair ſhould be k 


js ro: limited by the grant, it may 
kept where the grantee will, Dixon v. 
5 Rotinjon, 108 


FALSE IMPRISONMENT. 
It will not lie ag ainſt a ſheriff for taking 
" the body by virtue of a ca. /a. upon an 
-  errtneous judþn.em, for the execution 
is good till avoided by writ of error, 
Gold v. Strode, 325 


| FEES 
Of the clerks of the crown office, th 


Court will not regalate upon a motion, 


bot if oppreſſive they mult be ĩndicted 
for extortion, Anonymous, 4 247 


| FINES LEVIED. 
See TeExanT AT WILL 6. 


1. If one of the cogniſors die before the 
return of the writ of covenant, it is 
error ; but not in the caſe of a 
chaſer for a valuable confideration ; 
for the Court will iaterpoſe, Otel v. 
Hodghinſon, 99 

2. If the cogniſor die after the entry 


of the king's filver the fine is good, 
Ball v. Cock, 1275 


3. Writ of covenant, teſted 15th of 
January, returnable in Craftino Pariß- 
cationis, taken by dedimus 18th of 

January; the cogniſor died in Eaſter 

week following, but four days before 

her death the king's filver was entered 
as of Hilary Term precedent ; this 

was held a good fine, M arncombe v. 

Carril, | 141 

Where a perſon is in poſſeſſion by 

virtue of a particular eſtate for life, 

and accepts à greater eſtate, it ſhall 
not diveſt the eftate of thoſe in re- 

22 . the ſame may 

r nonclaim Smith 

v. Pierce, 1 ; 195 

5. If a leaſe be made-for one hundred 
eee to =o the inheritance, 
and thecefay guetruft being in poſſeſſion 
demiſe tu another for Fr — and 
levy a fine, and the five years paſs, 
the term for a hundred years is diveſt-d 
by this fine, and turned to a right, and 
ſo barred, Smith v. Pierce, 196 


6. In what caſes a fine is a bar, and what 
not, ibid. 198 


4. 


* 


FINES UPON ADMITTANCE. 


See ADMITTANCE, Cory Horb, DEBT 2, 
INFANT 9, 


1. The Judges are to determine whether 
it be reatondble or not, Perkins v. 
Titus, 134 


2. Lord cannot enter for non-payment 
of an unte aſonable fine, 134 


FORFEITURE. 
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FORFEITURE. 


If tenant for years make a feoffment ĩt is 
a forfeiture ; but if he make a leaſe 
and releaſe, though it be of the ſame 
operati yy it 1s no forfeiture, Rex 

* 


v. Lent 151 
FRAUD. 
See EVIDENCE, 
G. 
GRANTS, GRAN TOR, AND 
GRANTEE. 


1. Where an intereſt is coupled with a 
truſt in a grant, it ſhall go to the exe- 
cutor of the grantee, Prodgers v. Fra- 
ier, 43 

2. Grants muſt be certain, otherwiſe 
they are void, 134 


GRANTS OF THE KING. 


1. A grant from the crown for the ſole _ 


printing of Slant bonds, excluſive of 
all other printers, is not good, The 
Earl of Dartmouth v. Darrell, 75 


2. A grant to reſtrain trading to parti- 
cular places is good, 77 
3- But a grant of ſole making cards is 
not good, becauſe it reſtrains a whole 
trade, , ibid. 
4. A grant cannot diveſt the ſubject of a 
right enjoyed long before it was 7 

| ibid. 

5. Cannot diſcharge a perſon of a duty 
to which he is made liable by a ſubſe- 
quent act of parliament, Brett v. 
Whitchoet, g6 
6. Difference between the king's grants 
and prohibitions, -->oÞ 
7. Where the king's grants ought to be 
taken very ſtrictly, Rex v. . 
168 

a warrants the defendant 
dad. that the king was ſeiſed in 
fee of a! franchiſe,” who granted it to 
another Jabendum the hundred ;” 
whether good or not ? Rex v. King/- 
mill, 199 


$. In 


G UN. I 
See JusTICE or PEACE 3. 

Coaviction before a juſtice of peace u 
the ſtatute of Hen. 8. for — 2 
gun, not having 1ool. per annum, 
UASHED, becauſe it was ſaid nos 
babuiſſet,inſtead of nunguam habuit,”* 
100/. per annum, Kex v. Silcat, 260 


H. 


HABENDUM:. 

1. Where it ſhall be faid to explain the 
eneral words preceding, Friend v. 
ouchier, ; . 81 

2. Nothing paſſes in the Babendum but 

what was mentioned in the premiſes, 
Evans v. Crocker, 199 


HEIR. | 

1. On error by the plaintiff ut conſangui- 
neus et beres, vi z. filius, &c.'\tis ſuſſi- 
cient, without ſhewing the deſcent 
from more aaceſtors, Price v. Davies, 
| 152 

2. Where he ſhall take by deſcent, and 
where by purchaſe, Hitchins v. Baſſett, 

| 205 


3. In a bond, where the word “ heir” 
is a word of limitation, and not a 
deſignation of the perſon, Shipley v. 
Chappel, 233 

4+. If a reverſion in fee deſcend to an heir 
after the eſtate tail ſpent, and an action 
be brought againſt him upon a bond 
of his anceftor, it is not neceſſary that 
the plaintiff name all the intermediate 
remainders, but him who was laſt 
actually ſeiſed of the fee, Kellow v. 
Rowden, 255 


HE RIOT. 


1. On a leaſe for ninety- nine years, if A. 
B. and C. ſo long live, pay ing an heriot 
upon the death of either, it 4. aſſign 
the term, no bheriot ſhall be taken of 

tbe aflignee, Ofbourn v. Strwward, 23t 


2. If a leſſor may ſeize or diftrain for he- 
riot ſervice, he may diſtrain the 2 
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of any man upon the land; bat if he 
ſcize, it muſt be the very beaſt of the 
tenant, 
3- Where an heriot is reſerved upon a 
. demiſe, it differs from thoſe which are 
due by tenure, Of v. Steward, 
231 

A leaſe was for ninety-nine years if 
5. M. and D. ſo long be, an 
** heriot after death of either, provided 
if D. ſurvive no herior to be paid,” 
but M. ſurvived ; and the Court was 
divided whether a heriot ſhould be 
paid, Ofbors v. Steward, 230 


HIGHWAYS. 
A man cannot be r ow 95 
win the grant o ing, i 
— 4 the ſtatute of Philip and 
Mary, which charges him to repair, 
Bret v. Whitchot, g6 


HOMINE REPLEGIANDO. 


| 1. Brought for a monſter ; and upon the 
return of the ſheriff that he had re- 
vied the body, he was bailed, Sir 


Grantham”s Caſe, 121 
2. A homine replegiando brought for a 
y woman taken out of her parents 


cuſiody, and married againſt her con- 
ſont, Calibrep v. Axtel, 169 


HUE AND CRY, 
Sce ROBBERY. 


 HUNDRED COURT. 

s. This court was firſt derived from the 
county court, Rex v. King mill, 200 

2. Hundreds were oſually granted to 


abbots, and their poſieflions coming to 
THE CROWwn by diſſolution of their 


abbies are merged, and cannot be re- 


granted, Rex . King fmill, 200 


I. 


IDE Of. 


1. Bow it differs from a lunatic, Prod- 
£877 v. Frazier 


ibid. 


13 


2. The king has power to grant his 
eſtate to any perſon without — 

5 to be given, i. 

3+ If a grant be made of an ideot 
kiog, and the grantee die, his executor 
bath an intereſ in him, ibid, 


JEOFAILS. 


See INDICTMENT 8, TRAVERSE 4, Va- 
RIANCE 2. 

1. None of the ſtatutes of Jeofails help 
an inſufficient indictment, Rex v. 
Sparks, 79 

2. Variance between original and decla- 
ration not aided by the ſtatute of Jeo- 
fails, Taylor v. Brindley, 136 

3. Want of concluding without a tra- 
verſe is but matter of form, and aided, 


Bradburn v. Kennerdale, 319 
INDICTMENT. 
1. An inditment for afing of alias 


79 
2. An indi&ment for ſcandalous words, 
whether it lieth as it doth for libels, 

| r 19s or the other a 
public offence,” Rex v. Darby, 139 
3. An inditment for barretry in ſoliciung 
of a fait againſt another who was not 
indebted to the perſon, Rex v.m—— , 
97 

4. An indiment will lie for ſuch words 
for which an action will not, Rex v. 
-Darby, 139 
g. An indictment for a x1oT in unduly 
electing of an alderman of Briſtal, not 
being ſummoned by the mayor, Rex 
v. Sir R. Atkins, 5 
6. Exception to an inditment, vix. doth 
not ſay that it is antique villa, or 
whether it was a corporation by char- 
ter or preſcription, of which the Court 
cannot judicially take notice if not 
ſhewn, Rex v. Atkins, 2 5 
7. Doth not ſay that any charter was 
granted to the city of Briſtol, where 
the riot was ſuppeſed to be committed, 
Rex v. Atkins, 7 


8, An 


A TABLE OF PRINCIPAL MATTERS. 


8. An indictment muſt be very exact and 
certain, for it is not aided by any fla- 
tute of Jeofails, g ibid. 


9. An indictment for treaſonable words 
preached in a ſermon, viz. «© We 
*« have had two wicked kings toge- 
% ther, &c.“ whether good without 
ſomo preceding diſcourſe of the king? 
Rex v. Roſewell, 53, 54 

10. An indictment for a libel expreſling 
only part of a title, as The —_— 
may, if from the nature of the libel the 
meaning be clear, be applied by an 
innuendo to The Biſhops of Eng- 
« land, Mr. Baxter's Caſe, bo 


11. An any ye for ſubornation of 
jury, in uading another to 
— doch hes for forth that the 
oath was made that it might appear 
that the thing ſworn was falſe, v. 
Hinton and Brown, | 122 
12. An inditment quaſhed becauſe the 
words per ſacramentum duodecim probo- 
rum et legalium hominum were left out, 
13. An indictment for uſing a trade, not 
ing an apprentice, upon 5. Eliz. 

and doth not aver that it was a trade 
uſed before the making of the act, 
Anonymous, | 152 
An inditment for not ſerving upon 
* wardmote inqueſt quaſhed for uncer- 
tainty, Rex v. Sellars, 168 
15. An indictment for perjury by the 
name of A. B. de bid de Algate, 
and did not ſhew in what county it 
was ; for which reaſon it was held not 


good, Rex v. Darby, 


16. Ia indiftments there muſt be an ad- 
dition to the oo and place, wiz. 
to the perſon, of what eſtate and de- 

ree he is; to the place, viz. in what 
— town, _ and county, he 
liveth, Rex v. Darby, 139 


17. The caption of an indictment coram 
Juſtitiariis ad pacem dicti domini regis 
conſervand, is good, without ſaying 
«© nunc, 140 

18. An inditment for burglary, the very 
day need not be ſet down; for if it b: 
either before or after the offence, th: 


139 


jury ought to find according to the 
truth, Syer's Caſe, 141 
19. It is ſufficient to lay the fact to be 
committed in parechid, c. withoue 
laying a vill, though pariſh is an ec- 
clefiaſtical diviſion, Goring v. Deering, 

| | 158 

20. An indictment quaſhed becauſe it 
was, ** per ſacramentum 12 præſentat. 
* exifiit modo et forms ſequen. Midd. 
«© VIZ. juratores pro domino rege pres 
«« /entant.” and it ſhould have been 
præſentat. exiftit quod, Cc. and not 
mods et forma, Rex v. Griffiths, 20t 


21. The certainty of the fact ought to 
be particularly alledged ; if for mur- 
der, it muſt be alledged that a ſtroke 
was given, Rex v. Griffiths, 202 


22. Pardon was pleaded, and judgment 
gudd defendens eat fue die; but being 
convicted of manſlaughter, his goods 
were forfeited ; and though he was 
out of the court by this pardon and 
judgment, yet the indiament was 
quaſhed upon a, motion for a fault in 
it; and this was to prevent the ſeizure, 
Rex v. Griffiths, 202 

23. If two be indicted for @ conſpiracy, 
and one of them be acquitted, and the 
Other found guilty ; the acquitral of 
one is the diſcharge of the other, Rex 
v. Grimes and T hompſon, 220 


INDUCEMENT. 
In trover, the contract is but inducement, 
the cauſe of action is upon the conver- 
fion, Ben v. Sandford, 322 
INFERIOR COURT. 
See Court, 


% 


INFANT, 


See COoPYHOLD 2, CusSTOM 3, 7, Evi- 
DENCE z. | 
1. After three proclamations in a court 
baron of a manor he did not come to 
be admitted to a copyho!d eſtate, and 
held no forfeitare, Rex v. Dillifion, 
223 
2. If an infant have an eſtate upon con- 
dition to be performed by him, ord it 
is broken during his minority, the eſtate 
1s 


\ 
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1s gone for ever, Rex v. Dillifon, 
222. 224. 226 

3. The law will not allow the privilege 
of infancy to work a wrong to any- 
body, Rex v. Dilliſton, 222. 226 
4- Shall not be prejudiced by the aches 
of another, but ſhall be anſwerable for 
himſelf, Rex v. Dillon, 222, 223 
5. Cuſtom to be admitted after three 
roclamations will not bar him if be- 
yond ſea, Rex v. Dillificn, \ 232 


6. He is not obliged to be admitted 


during his infancy, 223 
7. His feoffment is no forfeiture at the 
common law, ibid. 
8. If be do not preſent to a church 
within fix months, it ſhall lapſe, ibid. 
9. He may be admitted to a copyhold, 
| but not obliged to pay the fine during 
his nonage, 224 
30. May be bound by acts of neceſſity, 
and by ſome cuſtoms, ibid. 
31. Where he has a right, it ſhall be 
rved after a fine and non-claim ; 

he bas no right before admittance 

to a copyhold, 226 
12. Caſes of coverture and infancy are 
guided by the ſame reaſon of law, 
ſo are caſes of infants and lunatics, ibid. 
13. Where he brought an azdita guerela 
to avoid a ſtatute entered into by him 
in his minority, Anonymous, 229 
34. A ſurrender made by an infant is 
void, 7 hom pon v. Leach, 303 
15. Where acts done by an infant are 
void in themſelves; where voidable, 

7 homp/on V. Leach, 307 
16. Aa infant, when made defendant, muſt 
appear by guardian, and not by attor- 
ney, for he has not capacity to chooſe 
one: the appearance by guardian is 
the at of the Court; but when he is 
plaintiff he may fue fer prochein amy, 
Fitzgerald v. Villiers, A 
17. In rep/evin, if the defendants make 
cognizance, and one of them, being an 
infant, appear per attornatum, it cannot 
be plezded in abatement, or aſſig ned 
for error, 4n»ymozs, 248 


18. If an infant be adminiſtrator he may 
bring an action of debt per abiornatum, 


236 


becauſe he ſues in the right of ano. 
ther, Aronymout, W 
19. Where he recovers as plaintiff, the 
defendant ſhall not affign infancy for 
error, | =P ibid. 
20. Anſwer of his guardian in chancery 
ſhall not be read as evidence at law to 
conclude him, Zgglefton v. Speke, 259 
21. He is not capable to take a ſurrender, 
becauſe he cannot give his aſſent, which 
is an eſſential requiſite to a ſurrender, 
 Thomp/on v. Leach, 299 


22. Releaſe by an infant executor is no 


bar, for it works the deſtruction of his 
eſtate, T homp/on v. Leach, 303 
23. An infant cannot ſurrender a future 
intereſt by his acceptance of a new 
leaſe, or make an abſolute ſurrender 
of a term by deed, Thompſon wv. Leach, 


INFORMATION. 


1. An information-for a forgery brought 
againſt a coroner, who inlerted the 
names of two perſons in an indiAment 


2 his inqueſt far a murder whom 
the jury had not fi guilty, Rex v. 
Mar, 66 


2. An information for a K 10 in breaking 
a bank and diverting \a water-courſe, 
the jury found gzcad frafionem ripe 
guilty, and gusad riotam not guilty; for 
which reaſon- the judgment was ar- 

reſted, Rex v. Couljon and Others, 73 

3. An information will lie for going 
armed to terrify the people; for it 
is an offence at common law, Sir John 
Knight's Caſe, 118 

An ioformation for forging am 

* ſeriptum per quod A. was bound, is bad; 
for he cannot be bound if the bond 
was forged, Rex v. » 104 


5. An information for perjury in a de- 
polition taken before commiſſioners in 
chancery, whether they ought to be 
preſent to teſtify that the defendant is 
the ſame perſon ? Anonymous, 116 


6. An information of perjury will not lie 


againſt a perſon for ſwearing to the 
value of lands, if not true, 134 
7. An information upon the 5. Eliz. 
c. 4+ againit a Turkey merchant for 

; employing 
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employing men in his houſe to dreſs 
cloth; and it was held to be exerciſing 
the trade of a, clothworker, Hobbs 
wv. Young, 315 
8. But an information will not lie on 


5. Eliz. c. 4. againſt a journeyman 


tor working at a trade, though he has 
not ſerved an apprentice/hip to it, Beach 
v. Turner, 317. notis 


INNEEEPER. 


See PLEADING 11. 


INQUISITION. 
See MELius INQUIRENDUM. 

1. An inquifition found a perſon to be 
AN IDIOT per ſpatium oo annorum, 
and held that thoſe words are ſurpluſage, 
for he muſt be ſo à nativitate, Prod. 
gers v. Fraſier, 44 

2. An inquifition quaſhed, becauſe the 
year of the king was omitted, Rex v. 
Hetberſall, | 80 

3. An inquiſition taken before a coao- 

R ſuper viſum corporis of a perion 
who bad drowned himſelf, f a6 he 
« ſuffocat. et it fait,” is good; for 
the word car. ſufficiently expreſſes 
the ſenſe ; but if it had ſtood fingly 
upon the word emergit it had been in- 
ſenſible, Rex v. Saloway, 100 

4. Nothing is veſted in the king before 
office found, | ibid. 

5. In an inquiſition it muſt always be 
found that there is an eſtate in the 
perſon offending, and a cauſe of for- 
feiture of that eſtate to veſt it in the 
king, Rex v. Warden of the Fleet, 


330 


INTEREST. 
See PARDON 4. 


1. Where a man-may have an intereſt in 
a chattel without a property, Palmer 
ve Ailicock, | 61 


2. On a deviſe to a wife and children 
after debts and legacies paid, an inte- 
reſt veſis in the deviſees ; but it is 
otherwiſe in caie of adminiſtration, 
for there no intereſt veſts till actual 
. diſtribution, Palmer v. Allicock, 65 

Vol. III. ” 


„ 


Aim, 


3. A man may have a property, though 
not in himſelf, as in the caſe of join - 
| tenancy, Upronw. Dawking, 97 


INTESTATE. 


See ADMINISTRATION. 


INNUENDO. 

1. The proper office of an innuend is to 
make the ſubject- matter certain, Rex 
v. Reſewell, 53 

2. It will not help inſenſible words, Rex 
. Raſecvell, 54 


JOINTENANCY 
AND | 

TENANCY IN COMMON. 
See ABATEMENT 3, BARON AND FEME 1a, 

| INTEREST 3. ' 
1. If one jointenant bring an action 
againſt the other, unleſs he plead 
the jointenancy in abatement the 
3 will recover, Upton v. Daw- 
gs '97 
2. If two coparceners leaſe a houſe, and 
the rent is arrear, and one bring an 
action” and recover, judgment ſhall 
be arreſted, becauſe both ought to join, 
109 
. Tenants in common muſt join in the 
perſonalty ; but it is otherwiſe in real 
actions ; for though their eſtates are 
ſeveral, yet the damages to be reco · 
vered ſurvive to all, Anonymous, 109 


4. Where one commoner may bring an 
action againſt his fellow, #ifer v. 
Wren, 251 


JOINT ACTION. 
See ACTION FOR A WRONG, Joi. 
TENANCY 2, 3. 
1. Where an action may be joint or ſe- 
veral at the election of the plaintiff, 
Claxton v. Swift, 86 


2. Where an action is brought againſt 
three defendants, who plead jointly, 
the jury may ſever the damages, and 
the plaintiff may take execution de 
melioribus damnis, as well as where 
their pleas are ſeveral, and trials at 


ſeveral times, Rodney v. Strode, 101, 
102 
B b 


3. Judgment 


A TABLE OF PRINCIPAL MATTERS. 


brought a writ of error, and aſſigned 
the infancy ot the other for error, the 
. writ woes abated becauſe both did not 
join, Hacket v. Herne, 134 
4. The defendatts in the original action 
muſt join in a writ of error; but it 
ſeems otherwiſe where the plainti 
bring error, Hacket v. Herne, 135 
-$. If two coverant to fell lands, and the 
purchaſor agree to pay the money to 
one of them, he alone ought to bring 
the action, Tippet v. Hawkey, 263 
6. Where there are ſeveral proprietcrs 
cf a veſſel for carriage of goods which 
are damaged by carrying, the action 
muſt be brought againſt all or againſt 
the maſter alone, Boon v Sandford, 
321, 322 
7. Where two tenants in common are 
ſued for the not ſetting out of tithes, the 
action ought to be brought, got againſt 
him who ſet them our, but againſt the 
other who carried them away, Sir Jab 
Gerrara”s Caſe, 
8. If two are bound jointly, and one is 
ſued, he may plead in abatement that 
he was bound with another, but cannot 
plead non off fatum, cited Bojon wv. 
£ Sandferd, : 323 
9. In all caſes which are grounded upon 
contracts, the parties who. are privies 
muſt be joined in the action, ibid. 
40. The action muſt be brought againſt 
all where a promiſe is created by law, 
| 324 
Ga ISSUE. | 
An iſſue weſt be joined upon an affirma- 


tive, and a negative by concluding to 
tte country, Clerk v. Hoſting, 80 


JUDGES. | 


The making, alteriog, and diſplacing, of 
ſereral judges, ſeijeants at law, and 
kiog's counſel, 71. 99, 100. 103. 
125. 143. 191. 239. 


JUSTICES OF PEACE. 
1. Offences againft the ſtatute of 23. 


Eliz c. 1. for not coming to church, 
may be enquired of by juſtices in their 
79 


@ihons, Rex w. Sparks, 


322 


2. Although a ſtatute appoint a chi 
finally to be done by 4 2 
court of king's bench may take cogni- 

* zance of it, Rex v. Plowright, os 

3. In a conviction for keeping of a guo, 
the time when he had not 100l. 
annum muſt be preciſely alledged, 2 
v. Silcet, 280 


JUSTIFICATION. 
See PLEADING 4, 5. 

1. Where a juſtification is pleaded by 
way of excuſe to an action of treſpais 
for the taking of any thing, the de- 
fendant muſt aver the fact to be done, 
and ſet forth the warrant to him di- 
rected, and the taking virtate war- 
raxti, and not generally that he took 
it by a mandate, Mathezrs v. Cary, 

138 

2. In replevin, where the defendant makes 
conuſance in right of the lord, he may 
juſtiſy the taking generally, ibid. 


JUDGMENT. 


1. At the common law, no execution 
could be of a Judgwent after a year 
_ a x —_—_ was 10 

ing an zudgment, 
Obrian v. Ram, es 187. 189 

2. Now a ſcire facias is given upon a 
judgment afier the year by the ſtatute 
of W. 2. Obrian v. Ram, 189 


3. When a judgment is once executed, 
the * are in caffadiã legis, and ſhall 
not be taken away by an exchequer 
ewe or by the commiſſioners of 

ankrupts, Lechmere v. * 
3 23 


L. 


i 


LAPSE. 
See Norick. 


LEASE. 

1. A covenant in a leaſe for years that 
the lefſee ſhall pay the rent without 
naming his executors or adminiſtrators 
is determined by his death, Oforne 
v. Steward, 23t 
A leaſe for ninety-nine years, if three 
perſons, or any of them, ſo lon live, 

relerying 


2. 
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reſerving a rent, and an heriot upon 4. If privity of contract be 


the death of either, the beaſt of the 
aſſignee ſhall not be taken for a heriot, 
for the leſſee is to pay his beſt beaſt, 
and that ſhall not be carried forther 
than to the perſon named, Ofborge v. 


Steward, 231 


n 
A fine and corporal puniſhment may 
be impoſed upon the offender after 
conviction, Rex v. Dangerfield, 68 


LIMITATION. 

If an eſtate be ſettled upon truſtees to 
the uſe of A. and her heirs, provided 
ſhe marry with the conſent of truſtees, 

_ remainder over to B. this is @ limita- 

tion and not à condition, Malloon v. 

| Fitzgerald, 32 


LIMITATION OF ACTION, 
Where a treſpaſs is laid with a conti- 
1 io for more than fix years, and the 
ſtatute 21. Jac. 1. c. 16. pleaded, and 
entire damages, it muſt be intended 
only for that which falls within the fix 
ears, and that the jury rejected the 
ginning of the » Aldridge v. 
, 111 
2. This ſtatute relates to @ diffin? and 
nt to a continued account, Aldridge v. 
Dake, | 112 


3. It provides a remedy when the plain- 
tiff is beyond ſea at the time when his 
right accrues, and faves it till he 
returns, Hall v. Wybank, 311 
4. By 4. & 5. Ann, c. 10. where the de- 
fendaut is beyond ſea, the plaintiff is 
intitled to the action within fix years 
after his return, Hail v. Mylan, 311, 
| 312 


LOCAL ACTIONS. 


1. Covenant will not lie by an aſũgnee 
of a. reverſion againſt an aſſignee ofa 


leſſee in any other place than where 


the land lies, Barker v. Damer, 337 
2. Debitum et contracts ſunt 3 


3. Debt for rent upon a leaſe for years 
brought upon the contract, and cove- 
nant between the ſame parties, are 
tranſitory, ibid. 


» 
. 
N 


1 


; gone by 
making an aſſignment, and only. 4 
privity in law remain, the action muſt 


be brought in the county whete the 


land lies, ibid. 
N AT. 
See CokroRAT Io. 
M ARRI AGE. 


See Cox brio 3, EVIDENCE z, Lint 
TATION, NoTICE. 

1. A maid above twelve and ander fix- 

teen taken from parents or guardians, 

and married, ſorfeits her ellate to the 

next in remainder during her life, 


| Hicks v. Gore, 8 
2. There muſt be of the ſlealing 
an heireſs, either by fleightor force, to 


bring the perſon within the ſtatute of 
4. & 5. Phil. & Mary, c. 8. Calthrop 
Vi. Axiel, | 169 
3. There muſt be a continued diſſent of 
the parent or guardian; for if he or 
ſhe once agree, it is an aſſent within 
the ſtatute, though he or ſhe diſagree 
afterwards, Calthrop v. 4xtel, 169 
4- Marriage de fad is triable in the 
temporal courts, but de jure in the 
ſpiritual court only, Boyle v. Pons 
ey 


MANDAMUS. 


1. Denied to reſtore a perſon to a fel. 
lowſhip of a college, Parkinſon's . 


2. Denied to reſtore à proctor to his 
office in Doctors Commons, Leigh's Caſe, 
332 

3. It has been granted to reſtore an 
attorney, Leigh's Caſe, 333 
4. It will not lie to reſtore a ſteward of a 
court baron, 334 


MASTER AND SERVANT. 
See ROBBERY 2. a 
1. Where the act of the ſervant ſhall 
charge the maſter, Be Ve Sundford, 
323 
2. Where 


B b 2 
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2. Where the maſter may have an action 


for a robbery done upon the ſervant, 


Abend v. Klthorn, © 287 


MELIUSs IN UI RENDUM. 
t. Not granted but for a miſdemeanor in 
the jury, Rex v. Hetherſall, 80 
2. It never helps a deſective inquiſition, 
Rex v. Warden of the Fleet, 336 
3- Whether it may be to A co- 
RONER after an ing per wiſum 
corporis, Rex v. Bunny, 238 
MERCHANTS. 
See CusTon, PLEAS AND PLEADING. 


-- MISFEAZANCE. 

& Not guilty” is a plea to any miſ- 
2 v. Sand- 
MIS PRISION OF CLERK. 
See AMENDMENT. 


MIS -TRIAIL. 
ft is not a miſ-trial where the day and 
place of the aſhzes is left out of the 

I 4 for the jurata is the warrant 
to try the cauſe, The Earl of Yarmouth 


TC: 2 


v. Darrel, 78 
MORTUARY. + 


A mortoary is not due but by particular 


© cuſtom of the place, Proud v. Piper, * 
3 | 268 


MONO OLT 
The definition of it, The Company of 
. Merchant Adventurers v. Rebows, 131 


NE EXEAT REGNUM. 


1. Is a writ grounded u the common 
law, and not given by any particular 
ſtatute,  Rebowwe's Cafe, 127 
2+ Ir hes to ent a n, who has 
married 2 nn. her 
rents wag) cog. beyond ſea, G. 
tbrep v. Axtell, 169 


NOLLE PROSEQUI. 
Whether it may be entered after the 
| jury is ſworn, Anonymous, 117 


NON COMPOS MENTIsS, 
1. If he releaſe his right, that ſhall not 
bat the king, but he ſhall ſeize his 
lands during life, Thomp/on v. Leach, 
4443 303 

2. Surrender made by him is void, 3og 
3. He may purchaſe lands; and may 
grant a rent-charge out of his eſtate ; 
and ſhall not plead” inſanity to avoid 
his own acts, 309 


NOTICE. 
See ExECUTOR 115. 


1. A ſettlement was made in truſt for 4. 
provided ſhe married with the conſent 
of truſtees, remainder to B. ſhe married 
without conſent ; Whether the truſſees 
ought not to give notice of this ſettle- 
ment before the marriage ? or, Whe- 
ther the eſtate is forfeited without bo- 
. rice ? Malloon v. Fiſzgerald, 29, 30 
2. Where conditions are annexed to 
ellates to pay money, notice is neceſſa- 
try; but where eſtates are limited upon 
a rmance of collateral afs, notice 
is not neceſſary, \ 30 

- Lapſe ſhall not incur upon a depriva- 
r K ior: notice be . to the 
patron by the ordinary himſeif, 31 

. The heir bimſelf ought to have notice 


of ſuch conditions which his anceſtor 
has put u his eſtate, becauſe he 
has a vood tits by deſcent, 34 
5. Where notice ought to be given of 


_ debts to an executor, Harman v. 
Harman, 115 


NUMBER. 

Where the ſingular number ſhall be in- 
. tended ty the 7 xr ; as by children is 

meant child, Palmer v. Alliceck, 63 


; 4 O. T * 7 | 
OBLIGATION, OBLIGOR, AND 
- OBLIGEE. 
1. Debt upon bond will not lie before 
the day of payment is paſſed, bur it 
may 
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may be releaſed before, Palmer v. 
Allicock, 61 
2. 2uere, Whether a debt confeſſed under 
hand and ſeal will amount to an obli- 
— ee Counteſs of Plymouth v. 
on, 154 


OFFICE AND OFFICER. 


1. Whether the office of marſhal of B. R. 
can be granted in traſt, Rex v. Len- 
thall, 145 


2. It cannot be granted for years, ibid. 


3. Non-attendance, Whether a forfeiture 
or not ? 146 


4- Non-feazance is a forfeiture, ibid. 


5. It lies in graat, and cannot be tranſ- 


ferred without deed, 147 
6. Neither a judicial nor a miniſterial 
officer may make a deputy, unleſs 
there is an expreſs clauſe in the grant 
that it may be executed per /e vel 
deputatum, 147. 150 
. Marſhal of B. R. may grant that 
F office for life, but cannot give the 
grantce power to make a deputy, 147 
8. That office may be granted at will, 149 


. Deputy may be made without deed, 150 
10. But ſee 27. Geo. 2. c. 17. 151 


_ ORDINARY. 
1. Probate of wills did not origina'ly be- 
long to the ordinary, Grazdi/on v. 
Dower, 24 


2. He had no power at common law over 
the inteſtate's eftate, 25 


3- An aQion lay againſt him at common 
law, if he got the goods and refuſed to 
pay the inteſtate's debts, 25 


4. Was alone intruſted by the common 
law as to the diſtribution of the inteſ- 
tate's eſtate, Palmer v. Allicock, 59 


5. Afterwards by the ſtatute of V. 2. 
he was bound to pay debis ſo far as 
he had aſſets, 60 

6. Then, and not before, an action of 
debt might be brought againſt him 
if he diſpoſed of the without 
paying debts, ibid. 

7. By the ſtatute of the 31. Edv. 1. c. 
he was bound to grant adm aiſlration 
to the next of kin, ibid, 


8. Afterwards by the ftatute of 21. Hen. 8. 
was compelled to grant it to the widow 
or next of kin, or both, ibid. 

9. Before the ſtatute of Diſtributions he 
always took bond of the sdminiſtrator 
to diſlribute as the ordinary ſhould 
direQ, | ibid. 

OUTLAWRY. 

1. Outlawry for treaſon cannot be re- 
verſed without the conſent of Taz 
ATTORNEY-GENERAL, Holloway's 
Caſe, | . 42 

2. Outlaw ry for treaſon, the party was 

taken within the year, but becauſe he 

was apprehended, and did not render 
himſelf, he had not the benefit of the 
tatute 5. & 6. Edw. 6. c. 11. An- 

firong's Caſe, 2 29 

3. But in ſuch caſe the benefit of the 
ſtatute is now allowed, 47. notis 

4. Outlawry for treaſon, and a rule of 

court for the execution of the perſon, 
Rex v. Aylefft, 72 
5. An outlawry for murder againſt three 
perſons reverſed, becauſe it did not 
appear that the court was held pro co» 
mitalu, 90 

6. An cutlawry is bad, if it be ſaid zen 

compernit, but do not ſay nec corum 


aliguis comparnit, Anonymous, © go 


P. 


PARDON, : -. 
1. The king has power to pardon MuR« 


DER by general words, Rex v. Coney 
and Obriat, | 37 


2. Where his power is reſtrained by act 
of parliament, yet a on ob/Fanie was 
a diſpenſation of it, | 38 
3. A ſuit commenced for dilapida- 
tions, Which is to have 3 
damages ſuſtained, is not pard 
by theſe general words, wiz. of- 


% fences, contempts, and . 
5 


4. If an intereſt be veſted in the kiog, a 
rdon of all forfeitures will not 
Aren it without pariiculze words of 
reſtitution, Rex v. Saloway, 
5. An exception in a pardon ought to be 
taken as largely as the pardon itſelf, 
5 Rex v. Jobaflon, 242 


101 
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6. A pardon of all offences, except of- 
. fences io colle ing of whe king's reve- 
nue, means of the ſtated revenue, and 

not what ariſes by any e 
wid. 


PARIS H. 
See INDICTMENT. 


PARLIAMENT. 
rere. If a writ of error upon A 
Allmen in the court of king's bench. 

returnable in parliament, prorogued 
from the 28th of April to the zgth 
of November, is a ſuperſedeas to the 
execution, becauſe a whole Term in- 
rervened between the ge and return 
of the writ of error, Auma, 125 


PEDIGREE. 
Where perſons are named by way of 
tile, and where by way of pedigree, 
Keliow v. Rewden, 


PERJURY. 
Sce INFORMATION. 


PLEADING. 


1. In pleading the flature of Uſury, it 
mut be ſer forth what agreement 
was mage, and what tum was taken 
more than five pounds in the hundred, 
Hinten v. Rrſfey, 35 
2. If an adminiſtrator plead a judgment 
in har to an action of debt for 1col. 
brought againſt bim, and that he had 
not aſſets pra terguam bong non atiin- 
gen. to 5l. but do not ſhew the certain 
value of the goods, yet it is good, 
| we ibid. 


g. Ajudgmept upon a fimple contract 
may be pleaded in bar to an action of 
deb: upon a bond, Harmar v. Har- 
- many "os ns 
4- Where eſſion is only an induce- 
ment to a plea and not ſubſtarce, 
the "defendant may Juſtify upcn ſuch 
polieffion againſt a wrong-dcer, Lang- 
ford v. Webber, 152 


5 Ts a ſpecial Juſlification to ap aQicn 


aflaalt and falſe impriſonment, 


the cauſe of ccmmitment wuſt be ſet 
forth in the plea, Myrbam v. N 


| 255 


12. Quere, In treſpaſs, 3f the pleintiff pre- 


6. Where the defence conſiſis in mattey 
of law, the defendant may plead ſpe- 
cially z but when it is fact, be muſt 
plead the general iſſue, Newton v. 
Crefrwick, | 166 


7. Where ſpecial matter which might be 
given in evidence at the trial, aud 
which amounts to no more than the 
general iſſue may be pleaded, ibid. 

8. When a man is brought into court by 
cafias he ought to plead inffanter, be. 
cauſe he has given delay to the court, 
Caſe of the Seven Bijhops, 215 

9. So where he appears upon recopni- + 
zance, or in propria perſona, or is in 
cuſtody for any miſdemeanor, he oug ht 

- toplead infanter, ibid 

10. In covenant to pay ſo much money 
to the plaintiff or his affigns as ſhould 
be drawn upon the defendant hy bill 
of exchange, a yPLE a that the plaintiff 

freundum ligem mercetoriam did aſſign 
the money to be paid, &c. is bad; it 
on. ht te have been Fcindum conſurtu- 
dinem mercatorian, Carter v. Downich, 

7 226, 227 

11. If an action be brought zgainſt an 
innkeeper or common carrier, the de+ 
cla ration muſt be ſecusdum legem et con- 

* Juctudinem Angiie, Garter v. Lownich, 

; as 227 


ſcribe as to the frecbold, and alledge a 
cuſtom in the copytelcers to have elan 
et jeparalem paſturnm, Ic. Whether he 
can make a j int rive in the ſ-me 
declaration, by virtue of a preicription 
and cuſtom ? Fiber v. Wren, 250 
13. If the plea be dcuble the plaintiff 
ought to demur, 251 
14. If the condition of a bond be to ac- 
quit, diicharge, and fave harmleſs ; 
non Ann fcdtys generally is tot a good 
plea, witbout ſhewwog bow acquitted 
and diſcharped, Mather and Others v. 
Milli, . 7 
15. Mutzatus for four hundred pos nds; 
the degrudant pleaded an aitainder of 
treaſon iv abatement ; the plaintiff re- 
plied, that after the attainder and be- 
fore the action he was pardoned, &c. 
and concludes and petit judicium et 
damna ſua ; for this cauſe replication 
was held ill, B v. Harcourt, 281 
PLEDGES, 
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PLEDGES. 
See REPLEVIX, | 

1. Replevin in an inferior court by 

pleĩat removed into the court of king's 

bench the plaintiff was nonſuited, and 
a ſcire facias brought againſt his 
pledges, and held good, Dorrington v. 
Edwin, 58 

2. There are no pledges of retorno ba- 
Bend. at the common law ; the ſheriff 
was not obliged to take pledges in a 
replevin by plaint. 


; POOR. 

1. A man had five pounds given to him 
to remove out of one pariſh into ano- 
ther, and gave bond to repay it if he 
returned within forty days; he ſtayed 
there ſo long; and it was held a 
ſettlement, Dawid Burgh's Caſe, 67 

2. But by 1. Jac. 2. c 17. a note in 
writing muſt now be left to make a 
ſettlement, | 67. notis 

3- And therefore a 
ſeulement by any kind of reſidence on 


a tenement under ten nds a-year, 
unleſs he has given ſuch notices as the 
ſtatutes of 1, Jar, 2. c. 17, and 3. Will. 


& Mary, c. 11. require, Rex v. Inba- 
 Gitants of Malden, 247 
4. For no circumſtances of reſidence, 

however ſtrong, will amount to 2 con- 

ſtructive notice, 248. notts 


POSSESSION. 
Poſſeſſion ſufficient to maintain an action 
againſt fa wrong-doer, Hebblethawaite 
v. Palme; 48 


PREROGATIVE. 


Under a power to make leaſes for 
three lives or twenty-one years, or for 
any term upon three lives, a leaſe 
for ninety-nine years, determinable 
upon three lives, is good, Lutwich v. 
Piggott, 268, 269 


POWER. 


1. In granting of letters patents of the 
ſole printing excluſive of all others, 
Earl of Yarmouth v. Darrell, 76 


2. Same point, Merchant Adventurers v. 
Rebore, ; 129 


pauper cannot gain a 


3. Where no individual perſon can claim 
a m_ or property, it muſt be veſted 
in the king by law, Earl of Yarmouth 
. Darrell, 4 76 0 

4. Whether the king has a prerogative 
to reſtrain trade to a particulat number 
of men in particular places, Merchant 
Adventurers v. Rebotbe, 127 

5- The king may command his ſubjects 
to retarn out of a foreign nation, ibid. 

6. He may regulate trade by letters 
patents, ibid. 


PRESCRIPTION. 
Se Common 2, PLEADING 12. 


1. In pleading a preſcription for a way, 
the party may ſet forth his eſtate with- 
out ſhewing how he came by it, Hcb- 
blethwaite v. Palmer, $2 


2. Where a preſcription cannot be by a 
que gate to have retcrza brevium, Rex 
Ts ng /mill, 200 

3. Where a preſcription may be to hold 
pleas, lzets, and hundreds, without 
matter of record, Rex v. King fmill, * 

201 

4. A preſcription for all the tenants of a 
manor to f; wl in a free warren is not 
too large ; it might not be good upon 
a demurrer, but it is otherwiſe after a 
verdict, Davis's Caſe, 246 

5- Apreſcription for a profit à prendre in 
aliens jolo in the tenants of a 3 | 
a que Male excluſive of the lord is g _ 

tide 


6. There muſt be a certain and perma- 


nent intereſt abiding in ſome perſon to 
maintain a preſcription ; and therefore 
it will not he ratione commorantie, 
Pain v. Patrick, 290 


7. Preſcription to have common /ans 
nombre is gocd ; but ad libitum ſuum, 
which is almoſt the fame thing, is void, 

| ibid. 

3. Preſcription may be joined with a 
cuſtom in the ſame declarauon, Fiber 
v. Wren, | 251 

9. Where a preſcription is laid in a diſ- 
charge, as to be exempted from toll, 
or for an eaſement, as for & way to a 
church, not only a particular perſon 


but the inhabitants of a whole vill may 
to the 
profit 


preſcribe ; but where it relates 
Bb4 | 
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profit or intereſt in the land itſelf it is 
not lo, Pais v. Patrich, 292 


PRESENTMENT. 


Apreſentment in a court leet which con- 
cerns the perſon and not the freebeld 
may be moved imo king's bench and 
uaverſed, 'Afathews v. Cary, 137, 138 


PRIVITY OF CONTRACT. 
See Locart Acr1on 4. 


1. An action lies againſt an adminiſtratrix 
of 2a tetm for tent incurres after the 
aſſignment of the leaic ; for the privity 
of conti act of the inte ſtate is not deter- 
mined by his death, and ad miaiſtrattix 
ſhall be charged with his contracts as 
long as ſhe has aſſets, Cogbill v. Free- 
be, 326 


2. Privity of contract is not gone, either 


where thę lands were; and he ſuggeſled 
the ſtatute of 23. Hen. 8. c. g. that no 
man ſhall be cited out of his dioceſe, 
except for ſome ſpiritual cauſe neg- 
lected to be done there; and a prohi- 
bition was granted, for this was not a 
ſpiritual cauſe neglected to be done, 
becauſe church ornaments are a perſo- 
nal charge upon the inhabitants, and 
not upon the land owners who dwell 
elſewhere ; but the repairing of the 
church 1s a real charge upon the land, 
Wiweeward"s Caſe, 211 


$- Prohibition not granted for matiners 
wages, Curt v. Lawdlcy, 244 


6. Libel for a tax upon the pariſhioners 
for not repairing of their church, wie 
ſoggelt, that they had a chapel of eaſe 
iu the ſame pariſh; THE PROHIBI- 
TON was denied, for of common 
right they ought to repair the mother. 


by an aſſignment of the term, or by the 
death of the leſſor; neither is it trani- 


church, Geafrey v. Everjden, 264 


terred to the agnee by the ſlatute of 7* If proof of matter of fact by one wit- 


32. Hen. 8. c. 34. for that ftatute only 


annexes ſuch covenants which concern 
the land with the reverbcn, Barker v. 


neſs be not allowed in the ſpiritual 
court, it is a good caule for a probibi- 
tion, S er v. Friend, 284 


8. As where the releaſe of a legacy offered 
to be proved by one witneſs is de- 
nies in the ſpiritual court, ibid. 

9. Proof of payment cr ſobtraction of 
tithes denied, anda prohibition granted, 
5 : | ; ibid. 

10. A prohibition [ought not to be 
allowed after ſentence; an appeal being 
then the more proper remedy, 284 

11. But if wut of juriſdiction appear oa 
the proceedings, a prohibitien al go 
though after Cats, ibid. 


PROPERTY. 


See INTEREST. 


Damer, 337» 338 


PROOF. 
Ser PROHIBITION, 


PROHIBITION. 

1. Prohibition to be granted, becapſe a 
te mporal laſs may enſue, Roberts v. 
Pain, | 67 

2. Where ſome words are adiionable at 
law, and eme puniſhable in the ſpiri- 
tual court, eprebibities ſhall be granted, 
for othera ite it would be. a double vexa- 
tion, Lnozym us, 74 

3 Ona libel ca ſã jadlationis maritogii the 

ſuę geſtion for a prohibition was, that p 
he was indicted at THE OLD BaiLEY | 5 
for marrying two wives; and that he ( 
was cor victed in a court ot that offence n 
which had a proper juri diction, &c. ; QUORUM. 
and a prohibnion was granted, Boyle There muſt be one Juſtice of the peace of 
©. Boyle, 164 the gzorum, otherwiſe there cannot 

4. A perſcn lived in one dioceſe, and be a ſeſſions, 14. 152 
occvpicd lards in another, wizere bg 
was taxed towards the finding of bells QUANTUM MERUIT, 
for that chorch, for which a ſuit was 1. A guanturs meruit will lie for rent 
commenced in the bilkop's court reſerved opon areal contract, * 
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Gi not certain ; but if a ſum 
roſs is reſerved, then debt muſt 
— 4 Maſon v. Beldbam, 73 


2. And now by 11. Geo. 2. c. 29. land- 


lords may bring an action on the caſe 


for u/t and oc ion where the demiſe 
73. notts 


is not by d , 


* — 


R. 
RECORD. 


Error ſhall not be aſigned againſt the 


eſſence of a record, Ball v. Cock, 141 


RECOVERY, COMMON. 


1. A common recovery may be reverſed 
without a /cire facias to the tertenants, 
Kingſton v. Herbert, 119 

2. But there ought to be a ſcire facias 
againſt the heir and tertenants when a 
writ of error is brought to reverſe a 
common recovery, Anonymous, 274 

3- For though it is not neceſſary. in 
point of law, yet it is the courſe of the 
court, and that m be followed, 274 


RELATION. 
Where an eſlate ſhall paſs by relation, 
where not, T homp/en v. Leach, 299, 
300 


RELEASE. 


1. Releaſe of a legacy by one execntor, 
and alio of all actions, ſuits, and de- 
„ mands whatſoever,” thoſe general 
words which follow are tied up to the 
le w + and releaſe nothing elſe, Cole v. 
night, 2 27 

2: The releaſe of a demand“ will not 
diſcharge a growing rent, 278 
3. If a receipt be given for 10l. in which 
there was a releaſe of all actions, 
« debts, duties, and demands,” nothing 

is releaſed bat the 10l. 277 


4. If jadgment be given againſt four de- 
fendants, and all of them join in a 
writ of error, and the plaintiff plead a 
releaſe of errors by one, it ſhall nor 
diſcharge the reſt of a perſonal thing; 
but if there had been four plaintiffs to 
recover, the releaſe or death of one is a 
har to all, Azcnymaus, 109 


in 
be 


5+ If two plaintiffs are barred by an er- 
roneous judgment, and -afterwargs 
bring a writ of error, the releaſe of 
one ſhall bar the other, becauſe they 
are both actors in a perſonal thing to 
charge another ; © ſhall be pre- 
ſumed a folly in him to join' with ano- 
ther who might releaſe all, Hacket v. 
Herne, 135 


6. In all caſes where two or more are to 
recover a perſonal thing, the releaſe of 
one ſhall abate the action as to the reſt ; 
but it is otherwiſe when they are de- 
fendants, and are to diſcharge them- 


ſelves from a perſonalty, Capel v. 
Salronftall, . 249 
7. A releaſe of © all actions? will diſ- 
charge an award of execution upon a 
ſcire facias, Obrian v. Ram, 18. 187 
8. A releaſe of all aftions and de- 
„% mands” does not diſcharge a lega- 
cy ; it muſt be by parti words, 
Cole v. Knight, 
9. One of the defendants, who made co- 
nuſance, releaſed the plaintiff after the 
taking of the cattle ; and it was held 
void upon a demurrer, for he had no 
demand or ſuit againſt the plaintiff, 


having diſtrained in the right of ano=. 


REMAINDER. 
See ENTRY 3, FINES LEVIED 4. 

1. A remainder muſt take place e in- 
anti the particular eſtate is deter- 
mined, or elſe it can never ariſe, 
Thompſon v. Leach, 309 


279 


2. By the conveyance of the reverſion in 


fee to him who had the eſtate for life 
before the birth of a ſon, the particu- 
lar eſtate is merged, and all contingent 
remainders are thereby deſtroyed. 
Thompſon v. Leach, 311 


REPLEVIN; 


Where it is brought by writ, the ſheriff 
cannot make deliverance without the 
taking of pledges de proſequendo et 

* nod = 


retorno 9. | 
REPLICATION. 
Where the plaintiff confeſſes and avoids, 


ht not to zraver/e ;; for that 
EDN F would 


% 
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would make his replication double, 

Bradburz v. Kennerdate, 318 
REQUEST. 

When a thing is to be done upon requeſt, 


the time the perſon res it to 
de done is the time of the performance, 
Harriſon v. Hayward, 295 


RESERVATION. 


1. On areſervation of a rent upon a leaſe 
for three years, payable at Afchaehmas 
and Lady-day, if debt be brought for 

two years, without ſhewing at which of 
the Feaſts it was due, it is good after 
verdict hut ill upon a demurrer, Pye 


v. Brereton, 70 
RESIGNATION. 

. See ABEYANCE. : 

If a reſiguation be made to the ordinary, 


and the patron afterwards preſent, the 
preſentation is void if the ordinary did 
not accept the reſignation, Thomp/on 
v. Leach, 297 
REVERSION. 
| See BARGAIN AND SALE, SURRENDER 2. 
1. If a tenant in tail, who has likewiſe 
the reverfion in fee, acknowledge a 
judgment, the reverſion may be ex- 
tended, Kellow v. Rewden, 256 
2. But a reverſion in fee, ex t 
an eſtate tail, is not affets, until it 
come into v. Rows 
den, | 257 
3. By what words a reverfion in fee 
paſſes in a will, Hyley v. Hyley, 228 
4. See alſo Lydcot v. Willows, 229 


REVOCATION. 
1. A will ſhall not be revoked by doubt- 
ful words, Hitchens v. Bajjett, 206 


2. It might be revoked by parol before 
the ftatute of Frauds, 207 


3. Before that ſtatute a will might be 


revoked by a ſubſequent will, which 
was void in it{elf, yet good to revoke 
the former, 207 


4- A ſubſequent will which does not 
ſhall not be any revocation — 
written will which doch appear, 204, 


A will revotingall former wills, though 
l not ſigued — the teſtator in the pre- 
ſence of three wi:nefles, is ſofficient to 
revoke a former will; for that clauſe 
of the ſtatute 29. Car. 2. c. 3. which 
requires that the teftator ſhould fignin 


the preſence of three witneſſes only 


refers to the laſt member, ©* or other 
« quriting,”” and not to the firſt, 
« other will or cadicil, Hoil v. Clark, 
| 218 

6. A will ibn of lands, though at- 
teſted by 2 is * re- 
vocation of a former will within the 
words of 29. Car. 2. c. 3. or other 


« writing declaring the ſame,” unleſs 


the atteſtation be in the preſence of the 
teftator, although it expreſsly revoke 
all former wills, Zggicfon v. Speke, 

259 


RIOT. 
See INFORMATION, 


ROBRBERY. 

1. If the bundred be ſued, and it do not 
appear that the pariſh where the fact 
was laid to be done was inthe bundred, 
or that it was done upon the highway, 
or in the day-time, yet this is helped 


after verdict, Toang v. the [nhabitants 


of Totnam, 258 


2. A ſervant delivered money to a qua- 
ker to carry home for his maſter ; they 
were both robbed, vz. the ſervant of 
26s. and the quaker of 106]. ; the 
ſervant made oath of the robbery, 
and the quaker refuſed ; the mafter 
brought the aftion ; he can only reco- 
ver money taken from the /erwant, 
for an ca:b muſt be made by the perſon 
robbed, Afcomb v. Inhabitants of El- 
thorn 287, 288 


» & 4 


SCIRE FACIAS, 


See BAIL 3, 4, BARON AND FEME 1. 4, f. 
JUDGMENT 2, PLEDGES 1, RECOVERY. 


1. Scire facies muſt be to the tertenants 
before the commen recovery ſhall be 
reverſed by writ of error, King flon v. 
Her 7 119 

2+ SCIRE 
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2. SCIRB FACIAS quart extcutionem non 
habet recites the firſt judgment, but 
prays no new thing, only to have exe- 
cution upon that judgment, Obrian v. 
Kam, 187 

A ſcire facias is not an ors but a 

, judicial * and end: the 

firſt judgment, OZrian v. Ram, 


4. A ſcire facias is ſuſpended by writ of 


reverſed that is ſo alſo, ibid 


Dor will lie a judgment had 
: on a 2 188, 189 
6. A judgment a ſcive facias is 2 

diftin&t ation — the Gaga cauſe, 
189 

7. Jud 
enquiry ot damages; the woman mar- 
ries and dies before the writ of enquĩ · 
ry executed; the huſband adminiſtered 
and brought a fire facias upon the 
judgment; whether it lies or not? 
Mordaunt v. Thorold, 281 


SERJEANTS AT LAW. 


Fer JuDGEs. 


STATUTES. 
See Acrs or PARLIAMENT. 


1. None of the ſtatutes of Jeofails extend 
to criminal proceedings, but by ex- 


{ des Rex v. 
preſs words excludes them, R. * 8. Hen. 6. c. 12. (Amendment), 


Athins, | 
2. A penal ſtatute cannot bave a retro- 
ſpective operation; and therefore if a 
wan covenant to do a thing, and it is 
afterwards prohibited, yet the cove- 
nant is binding, Braſen v. Dean, 39 
The ſtatute 22. & 23. Car. 2. c. 9. 
which in certain actions gives no more 
coſts than damages, does not extend to 
treſpaſs for entering the plaintiff's cloſe 
and impounding his cattle, Barnes v. 
Edgar d, 40 


Haney THE The. 
20. Hen. 3. c. 1. (Damages), 


x 


Epwazxp THs FigsT. 
3. Edw. 1. c. 5. (Elections), 
6. Edw. 1. c. 8. (Damages), 


22 
275 


— 9. (Appeal, Murder), 158 


error, and if the original judgment be 


gment in dower and a writ of 


13. Edw. 1. c. 1. (Hue and Cry), 95 
———— C2, (Replevin), 87 
—C. 19. (Adminiſtration), 28 


—— Cc. 19. (Aſſets), 60 
c. 28. (Barratry), 98 
c. 45. (Scire Facias), 187 
EvwarD Tas Taird, 
10. Edw. 3. c. 3. (Pardon), 38 


31. Edw. 3. c. 11. (Adminiſtration), 28 
60 


2. Edw. 3. c. 3. (Going Armed), 117 
13. Edw. 3. c. . (Hue and Cry), 287 
15. Edw. 3. c. 3. (Merchants), 126 
37. Edw. 3. c. 5. (Iagroſſing), 314 
38. Edw. 3. c. 2. (Free Trade), 314 


Ricfard THE SEconn, wp 
13. Rich. 2. C. I, (Pardon), 37 | 


———> 1. C. 5. (Admiralty), 245 
15. Rich. 2. c. 3. (Admiralty), 245 


Henzy Tu- Firn. 

1. Hen. 5. c. 5. (Excommunication) - 
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21. Hen. 8. c. 6. (Mortuaries), 268 
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23. Hen. 8. c. 9. (Citation), 211 
28, Hen. 8. c. 15. (Piracy), 244 
33- Hen. 8. c. 6, (Long Guns), 281 
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5. & 6. Edw. 6. c. 11. (Outlawry), 47 
5-& 6. Edw. 6. c. 11. (High Treaſon), 
72 


PnILIr axd Maar. 
2. & 3. Phil. & Mary, c. 10. (Examina- 


29. & 30. Car. 2. c. 1. (French Com- 
bodies), a 


29. Car. 2. c. 3. (Special Occupant), 
321 

30. Car. 2. e. 7. (Rightful Executor), 
114 
241 


WILLIAM and Mary. 
1. Will. & Mary, c. 18, (Toleration), 79 


tion), 37 3+ Will. & Mary, c. 11. (Settlement), 
4- & 5. Phil. & Mary, c. 8. (Stealing ; 67. 248 
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18. Ez. c. 14. (Jeofail), 136 
27. Eliz. c. 13. (Hue and Cry), 288 


Inks The Finsr. 
1. 1 1. c. 17, (Setilement), 67. 248 


5. & 6. Will. & Mary, c. 13. ne, 
3 


8. & g. Will. 3. c. 11. (Coſts), 40 
8. &g. Will. 3. c. 11. (Death of Parties), 
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4. Anne, c. 16. (Limitations), 245. 311 
4. & 5. Ae c. 16. 3 36. 


300 
21. Jac. 1. c. 3. (Monopolices) 76 — — (Pleading Double), 
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13. & 14. Car. 2. c. 4 (Common GzorGE THE Fist. 
Prayer), 79 Ff. Geo. 1. c. 28. (Fallow Deer), 114 
13. & 14. Car. 2. c. 12. TW 9. Geo, 1. c. 22. (Black AQ), 114 
; . Geo. 1. c. 13. (Amendment), 136 
½ Car. 2. c. 10. (Hearib Money), 96 4 Geo. 1. c. 2 re Ga 


c. 53- (Licencing THz PreEss), 


16. & 17. Car. 2. c. 8. (Tefaile), 113 

13. Car. 2. c. 10. {Fallow Deer), 114 
17. Car. 2. e. 8. (Death of Parties), 249 
2 Car. 2. c. 9. (Coſts), 40 
— c. 25. (Game), 281 
. C. 10. (Diſtribution), 


38 
3 2.4. 3. e 259 
218. 262 


— (Wi), 


9. Geo. 1. c. 29. (Copy hold Fives), 226 


Grone THE SECOND. 

2, Geo. 2. c. 36. (Mariners Wages), 
| 2305 
5. Geo. 2. c. 30. (Bankrupts), 330 
7. Geo. 2. c. 16. (Owners of Ships), 

322 
8. Geo. 2. e. 46. (Hue and Cry), 287 
11. Geo. 2. c. 19. (Attornment, 36. 


11. Geo. 2. 
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(Uſcand Occopation), 


C. B.), 


27. Geo. 2. c. 17. (Marſhal 
| | | 151, 152 


"Gacned * Tarrzd. 
2. Geo. 3. c. 31. (Mariners Wages), 


| 245 
16. Geo. 3. c. 30. (Deer), 114 
22. Geo. 3. c. 28. (Ireland), 170 
c. 53. (lreland), 170 


32. Ged. 3. e. 57. (Apprentices), 271 


STEWARD. 
| See Cour. 


SUPERSEDEAS. 
See PARLIAMENT, 


SURPLUSAGE. 
See InQuISITION. 


SURRENDER.- 


See ASSENT 1, 2. 


1. Where a ſurrender may be pleaded 


without an acceptance, Thompſon v. 


. Leach, , | 297 
2. No man can take it but he who bath 
the immediate reverſion, 299 


3. If pleaded without an acceptance it is 
aided after verdict, which ſhews it is 
no ſubſlance, 301 

A ſurrender by one 2 campos mentit 

F is void 45 initio, 303 


Ty © 
A1 | 
1, If a deviſe be made to D. for liſe, the 


remainder to her firſt ſon and the heirs 
of the body of ſuch firft ſoo, indorſed 
thus, MEMORANDU u, that D. ſhall 
not alien from the heirs males of ber 
« body, and ſhe has a ſon who has iſſue 
a daughter, it is not an eſtate tail male, 
- for the memorandum ſhall not alter 
the limitation in the will itſelf, Friend 
v. Beucbiar, 1 3 2 ©» $1; 83 


73. 240 


daughters; he deviſed a houſe to his 
eldeſt ſon, and if he die, then he de- 
viſed his eſtate to his four dapghters 
and if all his ſons and daughters di 

without iſſue, then to 4. and her heirs ; 
this is not an eſtate tail in the daugh- 
rers by implication, Hanchet Vs 7 J 


3. Where a deviſe is to ſeveral perſons 
by expreſs limitation, and a proviſo if 


all die without iſſue of their bodies the 

_ remainder over, this is no croſs re- 

mainder, or an eſtate by implication, 

were is a deviſe to them ſeverally 

y expreſs limitations,  Hanchet v. 
7hÞMuall, 


4. Deviſe to his eldeſt ſon, and if he die 
| without heirs males (though it do not” 
ſay of his body) then to his other ſon, 
&c. it is an eſtate tail in the eldeſt, 
_Blaxton v. Stone, r 


+ TENANT IN COMMON. + 
A deviſe to hold by equal parts makes a 
_ tenancy in cummon, fo that there can 

be uo {urvivorſhip in ſuch caſe, Auony- 


Mons, ö 210 


TENANT AT WILL. 


1. Ceſtuy quetruft by deed is tenant at will 
to the truſtees, Rex v. Lentball, 149 


2. Where a grant by tenant at will, 
though void, amounts to a determina- 
tion of his will, 150 

Whether tenant at will can grant over 

, his eſtate, 5465 ibid. 

4. What act ſhall amount to the deter- 
mination of his will, ibid. 


5. Any thing is ſufficient to make an 
eſtate at will, Smith v. Pierce, 196 


6. If tenant in fee make a leaſe for one 
hundred years in truſt to attend the 
inheritance, and continue flitl in pot. 
ſc ſſion, he is tenant at will to the leſſre 
for one hundred years, and if he make 
any leaſe, and levy a ſine far conu- 
ance, Cc. the firſt leaſe is diſplaced 
and rurned to a right, and the fine bars 
it, Smith v. Pierce, —_ 


TRADE. 
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TRADE. 


Se GRANTSs 2, ParroGaTIVE I» $» 
INDICTMENT 12, ISFORMATION 7. 


1. Confinement of sTAPLE to certain 


places was the firſt regulation of trade ; 
and from thence came markets, Mer- 
chant AZventurers v. Rebewe, 127 
2- The king is ſole judge where fairs or 
markets ought to be kept, ibid. 
3: A cullom to reſtrain a man from ufing 
2 trade in a particular place is good, 
128 
+ A man ay reſtrain himſelf by promiſe 
or obligation not to uſe a trade in a 
porticular place, & ibid. 
$. Regulation of trade is the chief end 
ot iocorporations, ibid. 
6. Such incorporate bodies have an in- 


* herent power to judge what perſons 
ure fit uſe trades within their juriſ- 
dictions, ibid. 


_ Grants of the Kiog prohibiting trade 
are, void, 131 

8. Trade cannot be reſtrained by any 
bye - law, 7 be Horner v. Barlow, 159 


9. At the common law, any man might 


cxerciſe any trade he pleaſed, Hobbs v. 
Teng. 312 
10. Peuy-chapmen are not within the 
refining of the fiature of 5. Eliz. 
© 4 | 315 
11. Journeymen who work for hire are 
not within the Ratute ; but the maſter 
ao iets them to work and pays their 

- wages Gay e529 Hobbs w. Yourg, 
310, 317 

12. dubject bar not power abſolutely to 
trade without the king's licence, Mer- 

_ chant Actenturers v. Reberwe, 127 


"TRAVERSE. 
Se JEOFALILS z, PRESENTMENT, RE- 


___ PLICATION. 
1. The return of a w:it of reftiturion can- 
not be traverſes, 6 


2. He who traverſes the king's title myſt 
thew a title in himlelf, Re v. Len- 

n 146 

3- After a traverſe jt is not good plead- 
ing to conclude to the country, Axo- 
mee, 203 


4. Not concluding with a traverſe is bet 


matter of form ; it is aided- by the 
ſtatute of Jeofails upon a demurrer, 
Bradburn v. Kennerdale, 319 


5. Want of 2 traverſe ſeldom makes 


a plea ill in ſubſtance, but aw ill tra- 


verſe often makes it fo, 320 


6. It muſt be taken where the thing tra- 
verſed is iſſuable, 320 


TREASON. 


See OUTLAWRY. © 
Attainder of treaſon reverſed, becauſe no 


2 nment or demanding judgment, 
there was a proceſs of 
wenire facias inſtead of a capias, and 
likewiſe for that it did not ap 
that — party was aſked what he had 
to ſay why ſentence, &c. Anonymous, 


265 
"TRESPASS. 


1. For breaking and entering a free 
fiſhery, and takiog the fiſh 10 
rentis not good, for he had not ſuch 

a property as to call the fiſh his own, 
Upton v. Dawkin, G7 


2. In treſpaſs gart vi er armis clauſum 
Fregit, to his damage of 205. an action 


hes, let the damage —4 42 
Lambert v. Tharfton, _ 375 
4 | 


T R 1 A L. . | 
See APPEAL 2, 3, ELECTION 1. 

1. Where the trial and conviction of a 
criminal is had he muſt be executed in 
that county, and not elſewhere, unleſs . 
in Middleſex by prerogative of B. R. 
which fits in that county, Rex v. 
Beale, 124 

2. The Court will refuſe to grant a new 
trial on the ground of exceſſive da- 


mages, Rodney v. Strode, 101 


TROVER AND CONVERSION. 


1. Judgment in treſpaſs is go bar to an 
action of trover tor the ſame r. 
Putt v. Royfter, 


2. Treſpaſs and trover are "<a 


actions in their very nature, 2 
3. 1 upon a demand and de- 
but treſpaſs does not, ibid. 


4. Trover 
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4. Trover pro divers aliis bonis has been 
held good, Profer v. Burdet, 70 
5. It is a good plea in trover to ſay that 
damages were recovered againſt ano- 
ther perſon for the ſame goods, and 
the defendant in execution, though the 
money is not paid, Brown v. Wootton, 


6. Trover will not lie for a ſhip after a 
ſentence in the admiralty, Beat v. 
Thyrwhit, 


verdict one die judgment ſhall be ar- 
reſted, Capel v. Saltonftal, 249 


cf 
VARIANCE. 


Ser APPEAL 1, APPORTIONMENT 2. 


1. Variance between the original in treſ- 


paſs and the declaration, that being 


certified three Terms paſt, and no con- | 


tinuances ; for that reaſon not good, 
Taylor . Brindley, 
. Variance between original and the 
declaration not aided by the flatutes of 
_ Jeofails, ibid. 


3. Scire facias to have execution of a 


judgment obtained in the court 
„ of Oliver, late Protector of England, 


« and the dominions and territories . 


« thereunto belonging 3” and in recit- 
ing the judgment, it was ſaid to be ob- 
tained before Oliver, late Protector 
« of England, and the dominions, 
„% &c.” leaving out territories ;” 
and held to be good in fubſtance, for 
the judicature is ſtill the ſame, Panton 
v. Earl of Bath, 227 


VENIRE FACIAS. 
The Court will not order the plaintiff to 
file a wenire facias, Anonymous, 


VERDICT. 


Sce ASSUMPSIT2, ACTION FOR A TORT z, 
AMENDMENT 1, 6, COMMON 3, Evi1- 
DENCE 6, PRESCRIPTION 4, RESER- 
VATION 1, ROBBERY 1, SURRENDER 3. 


1. The true reaſon why a verdict helps 


a defeQiive declaration, Jefferies v. 
Watkins, 162 


194 
7. On trover brought by two, if after 


136 


246 


2. A promiſe to pay quantum rationabilt« 
ter valerent, inſtead of valebant, at the 
time of the promiſe, good after ver- 
dict, Bowyer v. — 3 


3. A verdict cannot be diminiſhed, nei- 


ther can any thing- be added to i 
Hitchens v. Baſſert® — 


4. A HUNDRED was ſued for a robbery 
and though it did not appear that the 
fact in the declaration mentioned was 
done in the hundred, or that the rob- 
| bery was in the highway, or done jn 
the day-time, yet good after a verdict, 
Young v. Tubabitants of Tatnam, 258 


5- The defendant ſold cattle, affirming 
them to be his own, «bi revera th 


were not; but it is not ſaid that he | 


affirmed them io be his own /crens the 
ſame to be the goods of another, or that 
he fold them fraudulenter wel deceptive, 
yet good after verdict, Croſs v. 
net, | 261 


_" VICARAGE. 
It is not ſufficient to alled 
fee of a rectory, and that he ought to 

ſent to the vicarage, but he muſt 

y that he is impropriator, or that he 
was ſeiſed in fee of a rectory impro- © 
priate, Prince*s Cafe, 295 


VISITOR. 


No appeal lies from his ſentence, for he is 
- fidei commiſſarius, eſpecially in the caſe 
of a fellow of a college, which is a 
thing of private defign, and does not 
concern the public, Mr. Parkin/en's 
Caſt, 263 


' 


1 1 | .. 
U. 
U 8 E. 5 
If a letter of attorney is in a deed, or a 


covenant to make livery, nothing paſſes 
by way of uſe, Harriſen v. Auſtin, 
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1 W. A WILLS. 
1 
5 ö n Jer Exrostriůox, Devise. 
| WAYS. 3 will may be made ſo az 
* Aeris FOR .. Wane. 2% Paz- to conüſt and ſtand with a former, 
scntrrion 2. | Hitchens v. Baſſett, 2 

1. In de c nat repairing cog, © 2. It e eee eee 
muſt be ged part of a former will, ibid. 


reparare debet, Pain v. Patric, 291 


| does not lie by an .. tibes 
3 ont by. 4 "** they ate bock voud 3 otherwiſe of codi- 


particular perion for not repainog, 
8 - paleſs be bas a particular 9 cils, Hitchens v. Baſſett, . "WG 
| bat an indiftment ts th proper reme- 4. Two witneſſes to a will and two to a 
„ ibid. codicil annexed to the ſame will, one of 


rr Fe: large. the witneſſes to the codicil was a wit- 
- in ſoch a pari . ar 


nd not for the plaintiff ought to witneſs to the will, for he never 
, ide in him who bas the inherit- ſee it, Lea v. Libb, 262 
2 __— | 

3 8 60 — why Henan 
EE 1 Waſte lay a: common law only Pere, ' toool. if ſhe recovered ; and ſhe was 
__ _- tenant by the curteſy, or in not allowed to be ſworn, Hicks v. Gore, 
Aer of Norwich v. Jobujon, 90 | — 
[+ Wale a given by te dais of. Aa informer cant be 6 wines 
| n life to convict a man for deer -ſtealing, if 
-+ years, and damages, tid. he has a motety of the forfeiture, 1 
. Walt Hes api nn eienr: de fo mig v. Hankeys, \ 114, 115 

- tort of a term for years, 93 3. The party to an uſurious contract 


4- Waſte lies againkt an adminiſtrator of | mall not be a witneſs to prove the uſu- 
« righil executor, though f et | ry, for bs i, . coo, 
— executors de ſon tort POP: AO F 01 

and adminifttators/ that they Hall be e MY * 
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